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SPANISH  RESISTANCE  TO  THE  CAROLINA 
TRADERS  IN  WESTERN  GEORGIA 
(1680-1704) 

By  Herbert  E.  Bolton 

University  of  California 

Spain  and  Portugal  effectually  and  permanently  col¬ 
onized  the  vast  area  from  Chile  to  the  West  Indies  and 
the  Rio  Grande.  The  late-comers,  England,  France,  Hol¬ 
land,  and  Sweden,  planted  centers  of  expansion  in  the 
left-over  areas  to  the  northward.  In  her  northern  bor¬ 
derlands  Spain’s  activities  were  chiefly  defensive.  For¬ 
eign  danger  there  forced  her  into  several  salients  before 
she  was  ready  to  colonize  them.  The  French  intruded  into 
the  Caribbean,  Florida,  Louisiana,  and  Texas,  and  border 
contests  ensued.  As  the  English  frontier  moved  west¬ 
ward,  the  Anglo-Spanish  borders  overlapped  in  a  succes¬ 
sion  of  areas,  and  one  by  one  a  series  of  Anglo-Spanish 
conflicts  resulted — in  the  Caribbean,  in  Georgia  and  Flor¬ 
ida,  in  Louisiana,  in  Texas,  in  New  Mexico,  in  California. 
Anglo-American  aggression  stopped  in  each  case  when 
it  reached  the  line  of  effective  Spanish  colonization.  To¬ 
gether  these  border  struggles  constituted  a  drama  cover¬ 
ing  two  centuries.  All  the  acts  had  features  in  common. 
But  each  had  its  own  peculiar  incidents  and  characters, 
and  each  made  its  particular  contribution  to  the  larger 
theme  of  American  history.  One  episode  in  the  long 
story,  brimful  of  human  interest,  but  heretofore  practi¬ 
cally  unknown,  was  Spain’s  resistance  to  the  Charleston 
traders  among  the  Apalachicolas,  or  Lower  Creeks,  in 
western  Georgia^ 

For  a  century  or  more  the  country  that  now  is  (Jeor- 
gia  was  debatable  land,  contested  by  Spain  and  England. 
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The  first  phase  of  the  struggle  centered  on  the  Atlantic 
coast  region.  That  area  for  many  decades  after 
Men^ndez’s  day  was  a  Spanish  settlement  called  Guale. 
From  St.  Mary’s  River  to  the  Savannah,  thence  north¬ 
ward  to  Santa  Elena  (Port  Royal),  little  centers  of  Span¬ 
ish  influence  were  planted  in  the  midst  of  nearly  every 
coast  tribe.  Scores  of  devoted  missionaries  lived  among 
these  children  of  the  forest,  and  taught  them  the  Gospel 
of  Christ.  Small  soldier  garrisons  protected  the  mission¬ 
aries,  and  guarded  the  country  against  unwelcome  neigh- 
I  bors.  Most  of  the  Guale  establishments  were  on  the 
islands,  for  these  are  terra  firma,  while  the  adjacent 
jmainland  presents  a  wide  strip  of  difflcult  swamp  and 
marsh,  which  even  yet  is  unsubdued.^ 

Spanish  activity  in  the  Georgia  country  was  not  con¬ 
fined  to  the  seaboard.  Occasional  visits  were  made  to  the 
interior  tribes.  Westward  from  the  Atlantic  coast  a  line 
of  missions  stretched  along  the  southern  border  all  the 

I  way  from  Cumberland  Island  to  Apalache.  In  the  Apa- 
lache  district,  by  1655  there  were  nine  flourishing  mis¬ 
sions,  all  within  a  few  leagues  of  the  garrison  of  San 
Luis,  now  Tallahassee.  Traffic  with  the  interior  tribes, 
the  hostilities  of  Choctaws  in  the  west,  pirate  raids  on 


1  Early  Spanish  activities  in  the  southeastern  portion  of  the  United 
States  are  treated  in  English  by  Woodbury  Lowery  in  his  two  volume  work  on 
Spanish  SetUements  Within  the  Present  Limits  of  the  United  States,  tSt$~lSTi 
(New  York,  1901,  1906)  ;  Bolton,  Herbert  E.  The  Spanieh  Borderlande  (New 
Haven,  1921),  ehs.  I,  III.  V;  Shea,  J.  G.,  The  Cathoiie  Church  in  the  United 
States,  voL  I  (New  York,  1886).  Their  place  in  the  general  history  of  North 
America  is  set  forth  briefly  in  Bolton  and  Marshall,  The  Colonieaton  of  North 
America  (New  York,  1920),  24,  40>42,  61-66,  268-267.  An  excellent  generiU  ae- 
eonnt  in  Spanish  is  contained  in  Bareia,  Andrds  Gonziles  (Cardenas),  Eneayo 
Cronotdgieo  para  la  Hietoria  General  de  la  Florida  (Madrid.  1728).  An  indies 
tion  of  the  original  documents  tor  the  period  before  1648  is  given  by  Hodge  and 
Lewis  (editors),  Spanish  ExpU^re  in  the  Southern  United  States,  1618-1548 
(New  York,  1907).  An  interesting  account  of  the  expedition  of  Fray  Luis  Can¬ 
cer  and  tliat  of  De  Luna  and  Villafafie  is  contained  in  Divila  Padilla,  Hietoria 
de  la  fundaei&n  y  dieeureo  de  la  provineia  de  Santiago  de  Mexico,  etc.  (Brus¬ 
sels,  1626).  Articles  dealing  especially  with  the  early  history  ot  the  GMrgia 
coast  are:  Johnson,  J.  G.,  “The  Spanish  Period  of  Gwrgia  and  South  Carolina 
History,  1666-1702”  (University  of  Georgia  Bulletin,  May,  1928)  :  Johnson,  J.  G., 
“The  Yamassee  Revolt  of  1697  and  the  Destruction  of  the  Gmrgia  Missions” 
(Georgia  Hietorical  Quarterly,  March,  1928)  ;  Ross,  M.,  "French  Intrusions  In 
Georgia  and  South  Carolina.  1677-1780”  (Ibid.,  ^tember,  1928)  ;  Ross,  M.. 
"The  French  on  the  Savannah,  1606”  (Ibid.,  S^tember.  1924.)  See  also  Win- 
aor,  Justin,  Narrative  and  Critical  Hiatory  of  Amoriea,  vtd.  U  (Boston,  1886)  : 
Herrera  y  Tordesillas,  Antonio  de,  Hietoria  General,  voL  II  (Madrid  1726)  : 
Swanton,  John  R..  The  Early  Hiatory  of  the  Crash  Indiana  and  their  Naighhora 
(Washington,  1922). 
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the  Gulf,  and  the  inroads  of  English  traders  in  the  back  ) 
country,  all  helped  to  increase  the  importance  of  Apa-  C 
lache.  Military  defence  was  strengthened,  and  San  Luis 
became  a  base  for  advance  toward  Pensacola  and  up  the 
Chattahoochee  into  western  Georgia.* 

These  slender  posts  were  not  alone  signs  of  Spain’s 
desire  to  spread  the  Faith.  They  were  evidences,  like¬ 
wise,  of  her  title  to  a  vast  area  in  our  “Old  Southeast.” 

This  title  was  soon  enough  contested.  From  the  days 
of  Ribaut  and  Drake,  French  and  English  freebooters 
came  up  out  of  the  Caribbean,  traded  with  the  natives  of 
the  interior,  and  raided  the  settlements  on  the  coast. 

Then  Carolina  was  founded.  The  paper  boundaries  of 
the  colony  reached  south  to  the  twenty-ninth  degree. 

What  cared  King  Charles  that  Spain  at  that  very  moment 
had,  within  the  area  granted,  a  chain  of  coast  settlements  I 
a  hundred  and  fifty  miles  long,  stretching  from  San  |  (I 
Agustin  to  Santa  Catalina,  near  the  Savannah?  Or,  in-, 
cidentally,  that  the  grant  included  El  Paso  and  Santa  F6?  / 
Carolinians  now  steadily  encroached  on  the  Guale  set¬ 
tlements.  Little  regard  had  they  for  the  restrictions  im¬ 
posed  by  the  treaty  of  1670.  Adequate  motives  were  fur¬ 
nished  by  race  hatred  and  the  desire  for  Indian  slaves; 
willing  accomplices  were  found  in  the  intervening  tribes. 

Step  by  step  the  Spanish  frontier  receded.  Santa  Elena  | 
was  first  to  yield.  Then,  in  1680,  a  combined  attack  of  \ 
Carolinians  and  Indians  pushed  the  Guale  outpost  back  ' 
from  Santa  Catalina  to  Zapala  and  the  Altamaha.  This  ^ 
was  not  enough.  Six  years  later,  after  new  raids  of  Car¬ 
olinians,  Indians,  and  buccaneers,  the  frontier  of  actual 
settlement  withdrew  to  the  St.  Mary’s.  A  decade  and 
a  half  still  later,  during  Queen  Anne’s  War,  it  was  driven  | 
back  to  the  St.  John’s  River.*  ' 

2  Muuacript  materiala  for  the  hittory  of  the  ToUmhaMce  diatriet  in  Um 
•eTcntcenth  eentury  arc  votamlnoos. 

t  The  retreat  of  the  Spanish  frontier  from  Port  Royal  and  Gcoryia  is 
summed  up  briefly  by  J.  G.  Johnson,  in  “The  Spanish  Period  of  Georgia  and 
South  Car^ina  History.”  BnUetin  of  (he  Uniooriity  of  Georgia,  toL  XXIII,  no. 

9  b.  and  in  Barela,  Snoayo  CronoUgieo.  A  Talnable  disemlon  is  aiyen  by 
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The  Spaniards  had  been  expelled  from  Guale.  Mean¬ 
time  a  similar  contest  had  been  in  progress  in  the  hinter¬ 
land.  From  Charleston  the  English  traders  led  the  on¬ 
slaught.  From  Apalache  (Old  Tallahassee)  the  Spanish 
missionaries  and  soldiers  went  forth  to  stem  the  tide. 

To  the  westward  the  Georgia  tribes  beckoned  the 
Englishmen  across  the  Savannah  to  a  life  of  adventure 
I  and  freedom,  and  to  profitable  trade  in  skins  and  slaves. 
The  trails  through  their  villages  led  to  fabled  mines  of 
silver  and  gold,  and  to  the  shores  of  the  great  Spanish 
lake  (the  Gulf  of  Mexico)  on  which  more  than  one  Eng- 
I  lish  buccaneer  had  already  sailed.  Relentlessly  the  Caro- 
l  linians  advanced.  In  vain  the  Spaniards  tried  to  hold 
them  back.  The  game  was  played,  on  either  side,  by 
means  of  diplomacy,  trade  and  war.  The  chief  pawn  in 
the  sport  was  the  Red  Man  between. 

!  Each  year  the  Carolinians  visited  tribes  more  and 
I  more  remote.  While  from  Virginia  Lederer,  Batts,  Fal- 
I  lam,  Needham,  and  Arthur  were  pushing  over  the  moun- 
j  tains  to  the  Kanawah  and  the  Tennessee,  from  Charles- 
i  ton  Woodward,  Mathews,  Westbrooke,  and  others  were 
I  advancing  into  the  Georgia  back  country.  The  two 
groups  represented  one  and  the  same  movement. 
Charleston  was  not  a  year  old  when  Dr.  Henry  Wood¬ 
ward  visited  the  “Emperor  of  Cufitachiqui,”  in  western 
South  Carolina.  Four  years  later  he  crossed  the  middle 
Savannah  to  the  Westoes.  In  the  course  of  the  next  three 
1  years  he  became  acquainted  with  the  Cassatoes  who  lived 
^  still  further  west.* 

Antonio  de  Arredondo,  in  hU  Dtmottraeion  Hittoriographiea  del  dereeho  que 
tiene  ei  Rey  Catholieo  d  el  Terretorio  .  .  .  de  nueva  Georgia.  Hmynna,  1742. 
IfS.  This  work  is  plsKimrized  in  Ifiiffo  Absd  y  Lasiem’s  Relaeidn  de  ^  Deo- 
eubrimiento,  Conquieta  y  Poblaeidn  de  lae  Provineiae  y  Coetae  de  la  Florida. 
Madrid.  1912. 

4  For  the  early  explorations  of  the  Viryinians  in  the  West  see  Alrord 
and  Bidyood,  The  Firet  Exploratioae  of  the  Trane-AUeghany  Region  by  the  Vir- 
giniane,  1650-1671.  For  Woodward’s  journey  to  Cufitachiqui  in  1670  see  Shaftee- 
bury  Papere,  188.  201,  266,  216>217 ;  for  his  expedition  to  Viryinia  in  1671,  see 
ibid.,  210,  220,  800-307,  887-888,  846,  849;  his  visit  to  the  Westoes  in  1674  is 
treated  ihid.,  441,  448,  446,  466-462.  See  also  Calendar  of  State  Papere,  Colonial 
America  and  West  Indiee,  April  10,  1677,  nos.  176,  177,  180 ;  MeCra^,  South 
Carolina  Under  the  Proprietary  Government,  177.  For  early  Carolina  Indian 
Trade  see  Crane.  V.W.,  "The  Southern  Frontier  in  Queen  Anne’s  War,”  in 
American  Hietorical  Review,  XXIV,  871^880. 
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The  Spaniards  were  on  the  qui  vive.  In  the  very 
year  when  Woodward  crossed  the  middle  Savannah) 
(1674)  the  Apalachicolas  (Lower  Creeks,  the  Englishl 
later  called  them)  opportunely  asked  for  missionaries.  ; 
There  may  have  been  some  connection  between  the  two 
events.  These  tribes  lived  on  the  middle  Chattahoochee 
below  the  falls.  They  had  made  more  than  one  such  peti¬ 
tion  in  vain,  but  now  their  voice  was  heard.  The  English; 
danger  served  as  a  magna  vox.  So  to  the  Apalachicolaj 
Confederacy  Fray  Juan  Oc6n  and  two  assistants  were: 
sent  in  1679  to  set  up  the  Cross  at  Sabacola,  a  village  oni 
the  Chattahoochee  a  few  leagues  below  the  falls.  Their^ 
hopes  were  destined  to  a  shock.  The  Gran  Cacique,  or 
Emperor,  of  the  Cavetas  (Cowetas),  head  tribe  of  the 
Onfederacy,  had  not  been  consulted.  Three  days  after 
the  friars  arrived  this  potentate  descended  the  river  and 
ordered  them  out.  Heavy  hearted.  Father  Oc6n  and  his 
companions  withdrew  to  Apalache. 

Hard-fisted  Cabrera  now  became  governor  at  San 
Agustin.  The  trouble,  he  concluded,  was  that  the  friars  | 
had  gone  to  Sabacola  without  soldiers.  So  in  March,  I 
1681,  two  wide  brimmed  Franciscans  accompanied  by 
seven  uniformed  infantrymen,  rowed  up  the  Chattahoo¬ 
chee  once  more  to  Sabacola.  In  May  Father  Gutierrez 
wrote  glowing  accounts  of  success.  He  had  hopes  of 
baptizing  even  the  Gran  Cacique  himself.  But  his  dream 
soon  faded.  Within  a  few  months  the  Indians  became 
hostile,  and  soldiers  and  friars  withdrew.  English  in¬ 
fluence  was  suspected  by  the  Spaniards.  Cabrera  threat¬ 
ened  and  a  compromise  resulted.  The  Christianized  por¬ 
tion  of  the  Sabacolas  moved  down  the  river  to  the  junc¬ 
tion  of  the  Chattahoochee  and  the  Pedernales  (Flint). 
There  they  were  established  in  the  mission  of  Santa 
Cruz  de  Sfibacola,;near  to  the  recently  formed  mission 
of  the  Chatots.® 

6  For  emrlr  relations  with  the  Apalaehieoias  and  the  foanding  of  the 
Sibacola  miuion  see  Castro  to  the  King  of  Spain,  August  22,  16S9 ;  Aranguix  to 
the  King  c4  Spain,  September  8,  1662  (A.  G.  L  60-6*10)  ;  Hita  Saiaiar  to  the 
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The  English  tide  rolled  on.  Carolinians  fell  out  with 
the  Westoes,  and  by  1682  this  tribe  had  been  practically 
exterminated.  The  way  was  open  now  for  the  English 
'traders  to  the  Apalachicolas.  Dr.  Woodward  again  led 
the  van. 

I  Of  all  the  early  Carolinians  this  romantic  Englishman 
was  most  feared  by  the  Spaniards.  By  the  cacique  of 
Parris  Island  he  had  been  adopted  as  a  son.  This  was 
before  Charleston  came  into  being.  By  Sandford  he  was 
ileft  on  the  island  as  a  hostage.  To  make  his  sylvan  life 
more  bearable  the  cacique’s  niece  was  assigned  to  him 
'as  a  housekeeper.  He  studied  the  country  and  learned 
the  tongues  of  the  natives.  Months  were  spent  in  these 
I  pursuits,  then  Spaniards  carried  him  to  San  Agustin. 
The  English  account  has  it  that  he  was  captured.  The 
Spanish  version  is  that  he  went  of  his  own  accord.  Be 
that  as  it  may,  at  San  Agustin  he  found  favor.  He  lived 
with  the  governor,  became  a  Catholic,  and  was  made  of¬ 
ficial  surgeon.  Thus  advantaged,  he  learned  the  secrets 
of  the  country  and  then  awaited  a  chance  to  escape.  It 
soon  came.  In  1668  the  freebooter  Robert  Searles  fa¬ 
vored  Florida  with  a  visit.  By  a  mirth  provoking  trick 
he  entered  the  harbor  of  San  Agustin  and  ransacked  the 
town.  In  the  confusion  Woodward  fled  to  the  English 
and  with  them  sailed  to  the  Antilles.  Within  two  years 
he  was  back  in  South  Carolina  ready  once  more  to  annoy 
the  Spaniards. 

With  half  a  dozen  hardy  followers,  in  the  summer  of 
1685  Woodward  was  on  the  Chattahoochee,  where  he  in¬ 
troduced  himself  to  the  Gran  Cacique  at  Caveta.  His 
presence  there  brought  on  another  border  clash  with  the 
Spaniards.  The  documents  incident  to  it  bring  the  Apa¬ 
lachicolas  at  that  period  out  of  hazy  conjecture  into  the 


Kinx.  November  28,  1675 ;  Hita  Salazar  to  the  Kinx,  March  8,  1680 ;  Cabrera  to 
tbe  Kinx,  December  8,  1680 ;  Carta  de  Fray  Pedro  Gutidrres.  Hay  19,  1681 ; 
Cabrera  to  the  Kinx,  two  letters,  June  14,  1681 :  Carta  de  Fray  Mixuel  Abenxojar, 
July  8,  1681  (A.  G.  I.  64.5-11)  ;  same  to  same,  October  7,  1682  (tbul..  Doc.  no. 
96). 
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clear  light  of  history.  The  Anglo-Spanish  contest  for 
western  Georgia  thus  begun  lasted  till  1763.* 

News  of  Woodward’s  doings  caused  a  stir  at  Apa- 
lache.  Antonio  Matheos,  commander  there,  now  as¬ 
sumed  the  character  of  defender  of  the  Chattahoochee 
River.  Governor  Cabrera  sent  soldiers  to  reinforce  the  j 
Apalache  garrison.  Without  awaiting  them  Matheos  hur-  \ 
ried  west  and  north  with  a  force  of  Spaniards  and  two 
hundred  and  fifty  mission  Indians.  His  primary  aim  was 
to  capture  Woodward  and  his  men  and  punish  the  vassals 
of  Spain  who  had  admitted  these  foreigners.  On  his  way  I 
up  the  Chattahoochee  to  the  falls,  where  Columbus  now) 
stands,  he  passed  through  ten  or  more  of  the  villages 
which  later  were  known  to  the  English  as  the  Lower 
Creeks.  Contrary  to  what  the  specialists  have  supposed, 
their  location  was  very  much  the  same  as  that  which  they 
occupied  a  century  later.’  They  had  not  yet  moved  east-/ 
ward  to  the  Ocmulgee  River.  1 

Indians  and  Englishmen  fled.  Of  all  the  chiefs  Old 
Pentocolo,  of  the  village  of  Apal&chicola,  alone  dared  risk 
his  neck.  Before  he  went  in  hiding  Woodward  penned  a 
defiant  note  to  Matheos  declaring  that  next  time  he  would 


6  For  troubles  of  the  Carolinimns  with  the  Wcstoes,  see  Calendar  of  State 
Papere.  Colonial,  America  and  Weet  Indiee,  May  17,  1680,  no.  1167 ;  February 
21,  1681,  nos.  26  and  27 ;  March  7,  1681,  no.  87 ;  March  9,  1681,  no.  89.  For 
Woodward’s  commission  see  ibid..  May  10,  1682,  no.  499 ;  for  his  pardon,  ibid.. 
May  28,  1682,  no.  618.  See  also.  Crane,  V.  W.,  in  American  Antkropologiet, 
N.  S.  XX,  881 ;  Swanton,  Early  Hietory  of  the  Creek  Indiana,  807. 

7  In  1799  Benjamin  Hawkins  carefully  reported  the  location  of  eleven 
villaccs  between  Sauwoogrelo  and  the  Falls  of  the  Chattahoochee,  within  a  distance 
of  thirty-six  miles,  countinK  the  bends  in  the  river.  From  south  to  north  they 
were— Sauwoocelo,  Sauwooseloochee  (Little  Sauwoocdo),  PaUchooele,  HHchetee, 
C^auhau,  Ooseooehee,  Uchee,  Cussetuh,  Cowetuh  Tallaubaasee,  and  Cowetuh. 
Matheos  found  most  of  the  vUlaces  in  the  same  places  one  hundred  and  twelve 
years  earlier. 

Matheos  ascended  the  Chattahoochee  in  Septemher,  1686,  and  acain  in 
December.  The  reports  of  his  two  exi>editions  supplement  each  other.  Between 
the  Chicassa  of  Sdbacola  el  Grande  he  passed  throush  eleven  or  more  towns,  all 
close  to  the  river.  The  distance  from  ^bacola  el  Grande  to  Casista  (Cussetuh) 
was  ten  and  a  half  leasues.  At  three  miles  to  the  leaaue  this  is  precisely  the 
distance  xiven  by  Hawkins  from  Sauwooselo  (S4U>aeola)  to  Cussetuh.  Clearly 
the  towns  were  in  approximately  the  same  stretch.  Moreover,  in  the  two  lists 
the  towns  were  closely  identical  in  name  and  relative  positions.  Matheos  passed 
through  these  towns:  SAbaeola  el  Grande,  Jalipaale,  Ocone,  Apalachicola.  Achito, 
Ocute.  Osuchi  (Uchee  town  had  not  yet  joined  the  Apalachicolas)  Ocmulsue. 
Casista,  Colons,  Caveta,  Tasquique;  of  eUcht  the  exact  order  is  as  eiven  here; 
that  of  the  other  three  is  certain  to  an  approximation.  Thus,  eisht  of  the  Lower 
Creek  towns  in  1686  were  identical  with  eight  of  those  in  Hawkins’  list,  and  in 
the  same  relative  positions. 
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be  strong  enough  to  stand  his  ground.  “I  am  very  sorry 
that  I  came  with  so  small  a  following  that  I  cannot  await 
your  arrival.  Be  informed  that  I  came  to  get  acquainted 
with  the  country,  its  mountains,  the  sea  coast,  and  Apa- 
lache.  I  trust  in  God  that  I  shall  meet  you  gentlemen 
later  when  I  have  a  larger  following.  September  2, 
1686.  Vale.’*  Above  the  falls  Matheos  destroyed  a  half 
finished  stockade  built  by  the  Indians  under  the  direc¬ 
tion  of  the  Englishmen.  Leaving  spies  in  the  country, 
he  returned  to  San  Luis,  after  nearly  a  month’s  chase.* 
Woodward  no  doubt  smiled  as  Matheos  withdrew. 
Scarcely  had  the  Spaniards  turned  their  backs  when  the 
Englishmen  emerged  from  their  hiding  places  and  began 
to  operate  once  more  in  the  Apalachicola  towns.  The 
news  was  carried  to  Matheos  by  the  spies.  So  back  he 
posted  late  in  December  with  a  larger  force  than  before. 
Cabrera’s  wrath  was  now  stirred,  and  he  ordered  Math- 
V  eos,  in  case  the  Indicias  refused  to  deliver  the  English¬ 
men,  to  burn  their  towns. 

This  time  Matheos  went  overland  to  Sabacola  el 
Grande.  Crossing  the  Chattahoochee  there,  he  went  by 
roundabout  trails  in  an  endeavor  to  make  a  surprise  at¬ 
tack  on  the  Englishmen.  Near  Caveta  he  confiscated 
from  a  blockhouse  five  hundred  deerskins  and  other  mer¬ 
chandise  belonging  to  the  invaders.  But  his  efforts  to 

(capture  Woodward  and  his  men  were  in  vain.  Once 
more  they  and  the  natives  had  taken  to  the  woods. 

'  Aided  by  Chief  Pentocolo  Matheos  now  summoned 
the  absconding  head  men  to  Caveta.  Eight  villages  re- 
luctantly  responded,  but  the  chiefs  of  the  four  northern 
towns  stubbornly  refused  to  appear.*  The  eight  towns 
which  submitted  were  pardoned.  The  others — Caveta, 
Casista,  Tasquique,  and  Colone — were  burned  to  ashes. 

8  The  first  expedition  of  Matheos  is  set  forth  in  Woodward’s  defiant  note 
to  Matheos,  Septemter  2,  1686  (A.  G.  I.  68-4-28)  ;  Matheos  to  GoTcmor  Cahrera. 
'  Casista,  September  21,  1686 :  Dominso  de  Leturiondo  to  Cahrera,  San  Luis,  Not. 
6.  1686  (A.  G.  I.  68-1-26.  Doc.  82). 

9  The  towns  represented  were  Oemulsue,  Osuehi,  Ocate,  Aehito,  Apa- 
laehie<^  Oeoni,  Jalipasle,  and  a  small  Tillaare  not  named. 
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While  the  embers  were  still  smoking  Matheos  returned 
homeward.  Thirty  disabled  men  he  sent  down  the  Chat- 1 
tahoochee  in  canoes.  With  the  rest  he  went  to  San  Luis  \ 
by  land.^®  ' 

The  destroyed  towns  repented,  and  five  weeks  after. 
Matheos  returned  Pentocok)  was  sent  to  ask  mercy  for] 
them.  But  Matheos  suspected  crocodile  tears.  His  suspi-< 
cions  were  well  founded,  for  as  soon  as  the  Spaniards 
left  Caveta  the  Englishmen  once  more  emerged  from 
their  hiding  places  and  continued  to  trade.  Some  of  them  i 
soon  returned  to  Charleston,  leaving  Woodward  ill  at 
Casista.  Late  in  summer  he  too  departed,  carried  on  a 
stretcher  by  the  Indians,  and  followed  by  a  hundred  and 
fifty  Apalachicola  braves  laden  with  peltry.”  On  their 
way  home  four  of  his  men  were  killed  and  plundered  by 
Guale  Indians,  allies  of  the  Spaniards.  The  English 
traders  to  Apalachicola  were  not  yet  safe  from  a  flank 
attack. 

Woodward  never  returned  to  the  Apalachicolas,  it 
seems,  but  he  had  shown  the  way,  and  next  season  other 
Carolinians  went  to  the  Chattahoochee.  Cabrera  sent  a  \ 
third  expedition  to  capture  them.  When  Quiroga  became  j 
governor  (1687)  the  Apalachicolas  complained  bitterly 
of  the  burning  of  their  towns.  Quiroga  consoled  them 
and  they  renewed  their  allegiance.  But  this  did  not  keep 
the  English  out.  They  kept  coming  each  season  and 
Quiroga  in  turn  was  forced  to  send  two  expeditions  to  i  u  •> 
capture  them.  Five  such  campaigns  had  thus  been  made 
against  these  Carolina  traders  in  less  than  five  years. 


10  For  Matheo’s  second  expedition  to  Caveta  see  Matheos  Cabrera, 
Caveta,  January  12,  1686 :  same  to  same,  San  Luis,  February  8,  16|B6 ;  same  to 
same,  San  Luis,  March  14:  Cabrera  to  the  Viceroy,  March  19,  1686  (A.  G.  L 
68-4-28)  :  Cabrera  to  the  Viceroy,  March  19,  1686  (A.  G.  L  68-1-26,  Doc.  102). 

11  For  the  repentance  of  the  Apalachicolas,  the  return  of  the  Enxlish  to 
the  Apalachicolas,  and  of  Woodward  and  his  men  to  Charleston,  see  Cabrera  to 
the  King,  March  22,  1686;  same  to  same.  May  29,  1U6  (A.  G.  L  68-1-26,  docs. 
104,  106)  ;  Matheos  to  Cabrera  San  Luis,  May  19,  16^6 ;  same  to  same.  May  21, 
1686;  Cabrera  to  the  Viceroy,  June  2,  1686;  the  Viceroy  to  the  King,  July  19i 
1686 ;  Junta  de  guerra,  Mexico,  July  20,  1686  (all  in  A.  G.  L  68-4-28)  ;  Cabrera 
to  the  Viceroy,  July  22,  1686;  Matheos  to  Cabrera  August  21,  1686  (both  in 
A.  G.  I.  61-6-20)  :  Cabrera  to  the  King,  Nov.  8,  1686,  with  enclosures  (A.  O.  L 
64-6-12,  doe.  89). 
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But  they  were  all  in  vain.  The  Anglomen  were  fully 
protected  by  the  natives,  for  they  had  good  merchandise 
at  low  prices. 

There  was  only  one  thing  to  be  done,  said  Quiroga. 
A  garrison  must  be  established  on  the  Chattahoochee. 
To  build  the  fort,  late  in  1689  he  sent  Captain  Primo  de 
Rivera.  It  was  placed  near  Caveta.  At  the  end  of  two 
months  it  was  completed,  with  stockade,  parapet,  ditch 
and  four  bastions.  To  guard  it  Fabian  de  Angulo  was 
left  with  twenty  soldiers  and  twenty  Apalache  Indians. 
In  an  assembly  at  Caveta,  in  the  following  May,  the 
chiefs  promised  Angulo  to  join  hands  with  the  Spaniards 
to  keep  the  English  out.  They  now  had  “but  one  word 
and  one  heart,”  both  Spanish. 

The  Spanish  policy  seemed  for  a  moment  to  have  suc¬ 
ceeded.  In  reality  it  had  miscarried.  The  burning  of 
the  towns  and  the  establishment  of  a  fort  in  their  midst 
were  designed  to  keep  the  Indians  loyal  and  the  English 
out.  Neither  result  followed.  Instead  the  Indians  were 
alienated.  Most  of  them  now  abandoned  their  homes  on 
the  Chattahoochee  and  moved  eastward  to  join  the  Uchis 
on  the  stream  now  called  the  Ocmulgee.  Thither  the 
English  promptly  followed  them.^*  The  Ocmulgee  now 
became  known  to  the  English  as  Ocheese  (Uchis)  Creek, 
and  the  Indians  as  the  Creeks,  or  Lower  Creeks.  In 
Spanish  circles,  in  a  similar  way,  the  Apalachicolas 
gradually  became  known  as  Uchis. 

It  is  the  records  of  a  dispute  which  reveal  this  infor¬ 
mation  concerning  the  migration  of  the  Creeks,  hitherto 
unknown.  Quiroga  asked  the  provincial  for  missionaries 
for  the  new  outpost  on  the  Chattahoochee.  An  argument 
ensued.  Father  Luna  maintained  that  the  Indians, 

12  For  Spanish  relations  with  the  Apalachicolas  during  1687-1690  and  the 
building  of  the  fort,  see  Quiroga  to  the  King,  April  1,  1688  (A.  G.  I.  64-5-12, 
doc.  61,  published  in  Serrano  y  Sans,  Doeumentot  Hi*t6rieo$  de  la  Florida  y  la 
Luisiana,  219-221 ;  Quiroga  to  the  King,  April  16,  1686 ;  same  to  same,  ^pt. 
29,  1689 ;  same  to  same,  June  8,  1690,  with  accompanying  documents  relative  to 
the  building  of  the  fort  (including  a  drawing),  on  the  Chattahoochee  (A.  G.  I. 
64-6-12)  ;  same  to  same,  Aug.  21,  1690  (A.  G.  I.  64-6-12.  Doc.  IS,  A.  B.  C.). 
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afraid  of  the  garrison,  had  fled  east,  “to  find  favor  with 
English.”  Quiroga  denied  the  charge.  He  was  able  to 
prove  that  some  of  the  Apalachicolas  were  still  on  the 
Chattahoochee ;  but  it  is  equally  clear  by  his  own  admis¬ 
sion  that  some  of  them  had  moved  east  to  the  Uchis. 
Thus  is  solved  the  mystery  of  the  appearance  of  the 
Lower  Creeks  on  the  Ocmulgee.^* 

The  Caveta  presidio  was  shortlived.  In  the  summer 
of  1690  corsairs  threatened  San  Agustin.  Soldiers  were 
sorely  needed  and  the  Apalachicola  garrison  was  with¬ 
drawn.  In  order  that  the  English  on  the  “Rio  de  Uchise” 
might  not  occupy  it,  the  fort  was  destroyed  and  even  the 
ditches  filled  in.^* 

The  defection  of  the  Apalachicolas  from  Spanish  al¬ 
legiance  did  not  end  with  the  desertion  of  their  home 
lands.  It  turned  into  active  war  on  the  missions  of 
Apalache  and  Timucua,  and  on  the  Indians  there  who 
had  taken  part  in  the  burning  of  their  towns.  English-^ 
men  lived  among  the  Apalachicolas,  stirred  them  up,  and' 
led  them  in  their  assaults.  It  made  little  difference  that 
Spain  and  England  were  now  allies.  Torres,  the  new 
governor,  launched  another  campaign  (1694),  in  which 
fifty  captives  were  taken.^®  A  lively  dispute  now  foi¬ 


ls  Both  Swanton  and  Crane  were  unable  to  determine  the  location  of 
the  Lower  Creeks  before  1690.  Both  have  left  the  question  a  matter  of  specula^ 
tion.  Swanton  writes:  "South  Carolina  documents  place  this  tribe  (the  Kasihta) 
on  Ocheese  Creek  in  1702,  Ocheese  Creek  beins  an  old  name  for  the  upper  part 
of  the  Ocmulsee,  and  it  seems  probable  from  an  examination  of  the  Spanish 
documents  that  they  were  settled  there  as  early  as  1680-1685.”  Commenting  on 
Matheos’s  report  of  Hay  19,  1686,  Swanton  infers  that  the  four  towns  burned  by 
Matheos  were  probably  on  the  Ocmulgee.  From  the  foregoing  it  is  seen  that  his 
conclusion  is  incorrect  (Swanton,  J.  R.,  Early  History  of  the  Creek  Indians, 
220-221  (Washington,  1922).  In  another  connection  Swanton  erroneously  says 
that  in  1681  the  Coweta  were  living  in  the  neighborhood  of  Butts  County, 
(Georgia,  /bid.,  807.  Crane.  V.  W.  ("The  Southern  Frontier  in  (}ueen  Anne’s 
war,”  Am.  Hist.  Rev.,  XXIV,  881)  implies  that  the  Kawita  and  Kasihta  (which 
he  makes  synonymous  with  Oconee  and  Ocheese)  were  on  the  Oconee  in  1684. 
It  is  well  established  by  the  above  that  they  were  on  the  Chattahoochee.  For 
the  naming  of  the  Lower  Creeks  see  Crane,  Mississippi  Valley  Historical  Revierv, 
V.  889.  For  the  identity  of  the  Westoes  see  Crane,  American  Anthropologist,  XX, 
881. 

14  For  the  call  for  missionaries,  the  abandonment  of  the  fort,  and  the 
eastward  migration  of  the  Apalachicoias,  see  Quiroga  to  the  King,  April  10, 

1682  (A.  G.  I.  64-6-18.  Doc.  no.  82)  ;  same  to  same,  April  18,  1692  (/bid..  Doe. 

86)  ;  same  to  same,  April  20,  1692  (/bid..  Doe.  42). 

16  Swanton  (p.  221)  citing  Serrano  y  Sans,  gives  the  date  of  Torres’s 

expedition  as  1696,  but  the  documents  show  that  it  was  in  1694. 
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lowed  over  the  boundaries.  Governors  Smith  and  Blake 
claimed  the  Apalachicola  country  for  Carolina.  Torres 
branded  the  claim  as  preposterous.  Archdale  was  con¬ 
ciliatory,  but  he  warned  the  Spaniards  to  keep  out  of 
Apalachicola.^® 

While  Spaniards  fought  and  protested,  the  Carolina 
*  Indian  trade  grew  apace.  Englishmen  soon  passed  be¬ 
yond  the  Chattahoochee  to  the  Alabamas  and  Chickasaws. 
The  rapidity  of  their  advance  was  an  index  of  the  grow- 
I  j  ing  demand  for  Indian  slaves.  The  climax  of  greed  was 
;  reached  while  Moore  was  governor  (1700-1702).  A  new 
impetus  was  given  to  the  traffic  by  the  settlement  of  the 
French  at  Biloxi.” 

The  Carolinians  now  found  two  rivals  blocking  the 
.way  to  the  Alabamas.  The  first  obstacles  to  be  removed 
I  were  the  Spaniards  and  Indians  of  Apalache.  On  them 
the  Apalachicola-English  raids  continued.  In  May,  1702, 
they  destroyed  the  Timuca  mission  of  Santa  F6.  To  re¬ 
taliate,  Governor  Zuniga  sent  Captain  Uriza  with  a  force 
of  Spaniards  and  eight  hundred  Indians  against  the  Apa- 
lachicolas  and  their  English  abettors.  At  the  very  same 
moment  Englishmen,  headed  by  a  certain  “Captain  An¬ 
tonio,”  were  holding  war  councils  in  Caveta.  A  double 
blow  was  to  be  struck  at  the  Spaniards.  While  a  fleet 
captured  San  Agustin,  traders  and  the  Apalachicolas 
were  to  destroy  Apalache.  In  preparation  for  the  fray 
I  a  fort  was  built  at  Caveta.  On  the  same  day  that  Uriza 
I  left  Bacuqua,  “Captain  Antonio”  led  several  hundred 

16  For  Apalachicola  relations  and  boundarj  o.jputes,  1694-1700,  see  Torres 
to  Governor  Smith,  AuKust  6,  1694  (A.  G.  I.  bo-1-26.  No.  182).  Torres  to 
the  King,  March  11,  1696  (A.  G.  I.  68-1-26.  Doc.  ISO,  in  Serrano  y  Sans. 
Documentot  HittMeot,  224-227)  ;  Torres  to  the  King,  July  8,  1696,  with  related 
documents  concerning  boundaries  (A.  G.  I.  68-1-26.  No.  182)  ;  Torres  to  Gov¬ 
ernor  Archdale.  January  24,  1696  (Archdale  Papers,  Library  of  Congress)  ; 
Archdale  to  the  Governor  of  Florida.  Jan.  24,  1696 ;  same  to  same,  April  4, 
1698  (Archdale  Papers,  Library  of  Congress)  ;  Torres  to  the  King,  (February 
7,  1697  (A.  G.  1.  68-1-26.  Doe.  181). 

17  For  the  Carolina  Indian  trade  in  the  last  decade  of  the  century  see 
Crane,  “The  Southern  Frontier  in  (Jueen  Anne’s  War,"  American  Hiatorical  Re- 
view,  XXIV,  879-882.  See  also  Carroll,  Hitt.  Colt.,  of  South  Carolina,  II,  88-89, 
107-108,  118-121;  Journal  of  the  Council,  Dec.  12,  1699  (Photostat  of  transcript)  ; 
E.  Randolph  to  the  Lords  of  Trade,  in  Rivers,  A  Sketch  of  the  Hittory  of  South 
Carolina,  448.  A  Carolina  view  of  Moore’s  trading  activities  is  given  in  a  “Rep¬ 
resentation  and  Address,"  printed  in  Rivers,  Aid,,  466-466. 
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braves  forth  from  Achito.  The  two  war  parties  met  near 
the  Pedernales  (Flint).  By  a  trick  the  Spanish  force 
was  defeated.  The  battle  ground  was  strewn  with  dead 
and  dying  Apalaches ;  others  were  captured ;  the  rest  fled 
in  dismay,  leaving  baggage  behind.  The  Spanish  sol¬ 
diery  showed  nearly  equal  speed.  All  Florida  was  now 
terrorized.  The  Apalache  settlements  were  ordered  con-1 
solidated  close  to  San  Luis;  San  Agustin  was  put  under! 
arms ;  and  (]k)vernor  Zuniga  sent  calls  for  help  to  Spain 
and  Mexico.^* 

Zuniga’s  fears  were  justified.  Queen  Anne’s  War  was 
now  proclaimed  in  America,  and  blood  flowed  more  free¬ 
ly.  Governor  Moore  in  person  led  the  expedition  planned 
against  San  Agustin.  As  he  went  down  the  coast  he 
spread  devastation.  Three  transplanted  Guale  missions  > 
were  committed  to  the  flames  and  three  friars  were  cap-| 
tured.  Thus  it  was  that  the  Spanish  frontier  fell  back' 
another  step,  from  the  Santa  Maria  to  the  San  Juan. 
The  Carolinians  took  the  city  of  San  Agustin,  but  after 
a  siege  lasting  nearly  a  month  they  failed  to  capture  the 
sturdy  stone  fortress  outside  the  gates.^* 

Moore,  no  longer  governor,  was  given  a  chance  to 
retrieve  his  lost  reputation  by  a  new  campaign  against 
Apalache — that  Apalache  which  stood  in  the  road  to 
Pensacola  and  Mobile.  In  December,  1703,  he  set  forth 
from  Charleston.  His  army  grew  as  he  advanced,  and; 


I 


18  For  Uriu’a  campaign  ace  Iberrille  to  Franeiaeo  Martinex.  January  8, 
1702,  MarKry,  Dieouvtrtet  at  Etablinementt  dea  Franfaia  dona  VAmariqiu  Sajh- 
tentriotuUa,  IV,  679 ;  Shea.  J.  G.,  Tka  Catkolie  Church  in  tha  Unitad  Stataa,  I. 
4691:  ZiiSiKa  to  the  Kins,  September  80,  1702  (A.  G.  I.  68-1-27.  Doe.  69)  ; 
Manuel  Solano  to  the  King,  October  22,  1702  (Demanda  Pueata,  A.  G.  L  68-2-18)  ; 
Franeiaeo  Romo  de  Urixa  to  ZdiiiKa.  October  22,  1702  (ibid.)  autoa  and  report 
reKardins  defence  at  San  Acuattn,  October  27,  and  Norember  1  (ibid.).  The 
campaiKn  waa  approved  in  royal  council,  AuKuat  28,  1708,  nearly  a  year  after 
Uriza’a  defeat  (ibid.).  See  alM  Mitcbell’a  Map  of  1766  (Swanton,  Early  Hia- 
tory  of  tha  Craak  Indiana,  plates  8  and  6)  ;  Crane,  Am,  Hiat,  Rav.,  XXIV,  886; 
McCrady,  South  Carolina  under  tha  Proprietary  Government,  879-880 ;  Rivers,  A 
Sketch  of  the  Hiatory  of  South  Carolina,  199-200 ;  Carroll.  Hiat.  Col.,  U.  861 ; 
Swanton.  Early  Hiatory  of  the  Creek  Indiana,  120-121. 

19  For  Moore’s  expedition  acainst  San  Asustin  see  Rivers,  A 
Sketch  of  the  Hiatory  of  South  Carolina  (Charleston,  1866),  pp.  197-204,  468- 
466 ;  Crane.  Am.  Hiat.  Rev..  v<d.  XXIV,  p.  886 ;  McCrady,  South  Carolina,  ItTO- 
171$,  878,  891 ;  Carroll.  Hiat.  Col.,  II,  861-868 ;  Shea,  J.  G.,  Catholie  Church  in 
the  United  Statea,  469-460;  Fairbanks.  Hiatory  of  Florida  (Philadelphia,  1871). 
174 ;  Barcia,  Enaayo  Cronoldgico,  820. 
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when  he  left  the  Ocmulgee  he  had  in  his  train  fifty 
Englishmen  and  a  thousand  Indian  allies.  The  Apalache 
mission  had  served  the  red  men  three-quarters  of  a  cen- 
itury ;  now  they  were  doomed.  The  first  blow  was  struck 
,  at  the  frontier  town  of  Ayubale.  Father  Miranda  direct- 
uJ  Ia<v.  defence.  The  fight  lasted  nearly  all  day,  and  the 

'Apalaches  yielded  only  when  their  amimunition  'gave 
'  out.  Several  Englishmen  fell;  twenty-five  defenders 
were  slain  and  over  one  hundred  and  fifty  captured.  Of 
this  exploit  Moore  wrote,  “I  never  see  or  hear  of  a  stout¬ 
er  or  braver  thing  done.”  Near  Ayubale  Moore  defeated 
Lieutenant  Mexia  and  the  garrison  of  San  Luis.  A  num¬ 
ber  of  prisoners  taken  were  tortured ;  while  Mexia  looked 
on  from  the  stocks,  Father  Parga  was  burned  at  the  stake 
and  beheaded.  Shortly  afterward  Mexia  himself.  Father 
^  Miranda,  and  four  soldiers  met  a  like  fate.  One  town 
^*jj/"tK)ught  immunity  with  the  church  ornaments  and  ten 
*  ^^..h^lses  loaded  with  provisions.  Of  fourteen  missions  this 
^  I  was  the  only  one  not  destroyed.  When  Moore  withdrew 

eastward  he  took  with  him  1400  captive  mission  Indians. 

*  Part  of  them  were  enslaved;  the  rest  were  established 
near  the  Savannah  River,  safely  between  Charleston  and 
the  Apalachicola  allies.  Moore  wrote  to  Governor  John¬ 
son,  “We  have  made  Carolina  as  safe  as  the  conquest  of 
Apalatchia  can  make  it.”*® 

Moore’s  savage  atatack  was  a  mortal  blow  to  the  Apa¬ 
lache  missions.  To  the  end  of  Queen  Anne’s  War  the 
English  were  free  to  live  and  trade  among  the  Lower 
Creeks,  whose  towns— eleven  in  number  in  1709 — ^were 
now  ranged  along  the  Ocmulgee.  Apalache  annihilated. 


— 20  For  Hoore’i  campsiKu  acaiiut  Apalache  aee  Crane,  Am.  Hitt.  Btt., 
^  XXIV,  S86-S87 ;  Moore,  "An  account  of  what  the  army  did  under  command  of 

Col.  Moore,  in  his  expedition  last  winter,  aftainst  the  Spaniards  and  Spanish 
Indians.  In  a  letter  from  the  said  CoL  Moore  to  the  Kovemor  of  Ca^^ina. 
Printed  in  the  Botton  Newt,  May  1.  1704.”  (Carroll,  Hittorieal  ColUetiont  of 
South  Carolina,  11.  678476)  ;  ZdHisa  to  the  King,  March  80,  1704  (Swanton,  J.  H. 
Early  Hiitory  of  the  Creek  Indiana,  122-128)  ;  letter  of  Bienrille  to  his  home 
goremment  (printed  in  Swanton,  ti>id.,  128).  "Statements  made  in  the  Introduc¬ 
tion  to  the  Report  on  General  Oglethorpe’s  Expedition  to  St.  Augustine"  (Carroll, 
Hitt.  Col.,  II,  862-858)  ;  Stea,  J.  G.,  Hiatory  of  the  Cedholie  Church  m  the  United 
States,  I,  461-462 ;  Rivers,  Sketch,  207-200.  Le  Feboure's  attack  on  Charleetoa 
in  1706  is  set  forth  in  Rivera,  ibid.,  210-214. 
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it  was  the  aim  of  the  Carolinians  next  to  destroy  Pensa¬ 
cola,  uproot  the  French  of  Mobile,  and  advance  to  the 
Father  of  Waters.  To  this  they  devoted  their  energies 
during  the  remainder  of  the  war.  But  herein  they  failed. 
Peace  in  1714  left  Pensacola  and  Mobile  intact,  and  the  \ 
French  secure  in  the  Alabama  Basin.*^  I 

Then  came  another  English  setback.  Suddenly  Span¬ 
ish  influence  was  restored  among  the  Lower  Creeks.  It 
was  a  case  of  poetic  justice.  The  Yamassees  had  been 
Carolina’s  chief  instruments  in  the  destruction  of  Guale. 
They  now  headed  a  widespread  revolt  and  returned  to 
Spanish  allegiance,^^  The  disaffection  spread  west  to 
the  Creeks.  They  in  turn  drove  out  the  English  traders  i 
and  moved  back  to  their  old  homes  on  the  Chattahoochee. 
Here  was  Spain’s  chance,  and  quickly  she  seized  it.  y) 
Forty  Creek  chiefs  made  solenm  peace  at  Pensacola. 
Seven  of  them  were  given  free  passage  to  Mexico  to  swear  \ 
allegiance  before  the  august  viceroy  and  to  see  the  sights  I 
of  the  metropolis  of  North  America.  Lower  Creeks  gave  1 
obedience  at  San  Agustin  and  made  war  on  Carolina.^’  . 

For  a  decade  now  Spanish  and  English  diplomats 
struggled  for  supremacy  among  the  Creeks.  There  was 
many  a  drawn  battle.  At  Caveta  two  factions  were 
formed.  Old  Brimins,  the  “Emperor,”  leaned  toward  j 


21  For  the  Alabamm  eountrr  darins  Queen  Anne’a  War  lee  Crane,  "The 
Southern  Frontier  in  Queen  Anne'a  War”  (American  Hittorieal  Review,  toL 
XXIV,  S79-89S;  Marsrr,  Dieouvertee  et  EtMieeemente  dee  Franeaie,  IV,  Rivers, 
Sketch,  pp.  2S1-287,  gives  a  report  on  western  trade  in  1709.  The  same  is  given 
in  Calendar  of  State  Pavere,  Colonial,  America  and  Weet  Indiee,  1708-9,  p.  468. 
For  attacks  on  Pensacola  in  1712  see  Salinas  Varona  to  the  Viceroy,  January 
16,  and  July  16,  1718  (A.  G.  L  61-1-82,  pp.  81-82.  See  also  another  document 
ibid.,  pp.  89-90)  :  Barcia.  Eneayo  Cronoldgieo,  828. 

n  The  Ysmsiiee  Creek  war  is  treated  by  Crane,  Am.  Hiet.  Rev,.  XXIV. 
894;  KeCrady,  South  Carolina  Under  the  Proprietary  Government,  1070-1710, 
618-648 ;  Swanton,  J.  R.,  Early  Hietory  of  the  Creek  Indiana,  97-102,  226-226. 
Osgood,  Herbert  L.,  The  American  Coloniee  in  (he  Eighteenth  Century,  II,  847- 
868.  Contemporary  narratives  are  “An  account  of  HissionariM  sent  to  Smith 
Carolina"  (in  Carroll,  Hiat.  Col.,  II,  687-668)  :  “Account  of  the  Breaking  Out  ot 
the  Tamassee  War,"  Boston  Mews  Letter,  June  18,  1716  (Carroll,  II,  669-672)  ; 
Eacudero  to  Marqu4a  de  Monteledn,  Spanish  ambassador  to  London,  Madrid,  F<d>- 
ruary  17,  1716.  An  anonymous  French  account  of  the  uprising  at  Caveta  la 
given  in  Swanton,  op.  cit.,  226-226.  The  episode  is  made  the  theme  ot  a  novd 
in  The  Yamaaeee,  by  William  Gilmore  Simms. 


28  For  the  Creek  visits  to  Pensac<da  and  Mexico  see  Salinas  Varona  to 
Governor  Ayala,  Pensacola,  July  24,  1717  (Serrano  y  Sans,  Doeumantoa  Bio- 
tirieoe,  288-240;  same  to  same,  September  9,  1717  (Aid.,  240-242). 
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the  English;  his  son,  Chipacasi  (Seepey  Coffee),  was 
champion  of  the  dons.  The  old  weapons  were  still  used — 
presents,  trade,  whiskey,  bribery,  intermarriage,  force. 
Frequently  the  opponents  met  and  matched  their  wits  at 
the  Creek  towns.  Pena  and  his  men  broke  even  with  an 
English  party  at  Caveta  in  1717.**  There,  too,  Juan  Fer¬ 
nandez,  a  few  months  later,  tied  scores  with  John  Mus- 
grove.*®  Spanish  influence  was  strengthened  by  a  new 
presidio  and  new  missions  at  San  Marcos.**  But  in  time 
good  bargains  told  in  favor  of  the  English.  At  last,  in 
1726,  Tobias  Fitch  won  over  Chipacasi.  It  was  a  signal 
victory.*’  Nevertheless,  the  down  river  towns — Semi- 
noles  they  became — still  clung  to  Spain.  With  the  rest 
the  English  were  in  the  ascendant,  but  till  1763  constant 
vigilance  was  the  price  of  success. 


24  For  a  visit  to  San  Axuatin  in  1717  by  the  usinxulo  and  war  chief 
ChUlae^iche,  see  a  letter  of  Governor  Ayala  quoted  in  Swanton,  Early  HUtory 
of  the  Creek  Indiana,  12S.  For  Peiia’e  embassy  to  Caveta  see  "Diario  del  Viaie 
que  hizo  el  Teniente  Diexo  Pefia  a  Apalachicola,”  bexinninx  at  Sivacola  on  Sep- 
I  tember  20,  1717,  (Serrano  y  Sans,  Documantoa  Hiatdrieoa,  227>287 ;  Barcia,  En- 
^  aayo  Cronoldgieo,  829,  8S6-867,  861.). 

26  The  diplomatic  mission  of  Juan  Fernindez  to  the  Creeks  in  1718  is  set 
forth  at  lenxth  in  Barcia,  Enaayo  Cronoldgieo.  pp,  881.840. 

26  For  the  presidio  and  the  new  missions  at  San  Marcos  see  Barcia,  1 
aayo  Cronol6oieo,  848-846,  848 ;  Fray  Joseph  Ram6n  Escudero  to  Marquts 
Monteledn,  London,  October  20,  1748  (MS.)  ;  extract  of  the  same  quoted 
Swanton,  Early  Hiatory  of  the  Craeka,  102. 

27  The  mission  of  Tobias  Fitch  to  the  Creeks  is  recounted  in  Mereness, 
Newton  D.,  Travels  in  the  American  Colonies  (N.  T.  1916),  pp.  176.212, 
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THE  CONFEDERATE  STATES  COURT  FOR 
GEORGIA 

By  Warren  Grice 

Macon,  Georgia 

After  meting  out  justice  for  nearly  three-quarters  of 
a  century,  there  was  a  period  when  the  District  Courts 
of  the  United  States  for  the  District  of  Georgia  ceased 
to  function.  For  four  years  no  crier  opened  those  courts 
on  the  days  when  the  statute  declared  they  should  con¬ 
vene.  No  United  States  Judge  ascended  the  bench.  No 
United  States  attorney  was  on  hand  to  prosecute.  No 
United  States  marshal  summoned  jurors.  No  United 
States  Court  clerk  recorded  any  minutes,  for  there  were 
none.  From  1861  to  1866  they  were  in  a  state  of  “innoc¬ 
uous  desuetude.”  At  the  beginning  of  the  War  Between 
the  States,  Judge  Nicoll  ceased  to  act  as  United  States 
Judge,  though  he  did  not  formally  resign.  Thereafter, 
no  United  States  Court  was  held  in  this  State  until  the 
accession  of  Judge  Erskine  to  the  bench  in  1866.  In  the 
interim,  we  had  the  District  Court  of  the  Confederate 
States  for  the  District  of  Georgia.  Judge  Nicoll  who  had 
occupied  the  United  States  District  bench  in  Georgia 
since  May  11,  1839,  was  a  strong  Union  man,  rather  pro¬ 
nounced  in  his  views,  and  he  did  not  try  to  conceal  them. 
When  Georgia  acted,  however,  he  acquiesced. 

Of  course  when  the  Ordinance  of  Secession  was  adopt¬ 
ed,  and  the  relation  between  Georgia  and  the  Union  was 
severed,  and  before  she  entered  another  confederacy,  it 
was  necessary  to  make  some  provision  covering  those 
subjects  which  had  hitherto  been  dealt  with  by  the  gen¬ 
eral  governmnet.  Hence  the  Convention  of  1861  passed 
ordinances,  among  others,  providing  that  there  should  be 
continued  in  force  in  this  State  sundry  laws  of  the  United 
States  of  America  in  reference  to  the  repression  of  the 
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African  Slave  Trade  one  declaring  that  the  State  re¬ 
sumed  jurisdiction  over  those  places  within  her  borders 
over  which  it  had  theretofore  been  ceded  to  the  United 
States,  and  providing  compensation  to  the  United  States 
for  the  improvements  erected  thereon  ;*  another,  to  make 
provisional  postal  arrangements  in  Georgia;*  another  to 
adopt  and  continue  in  force  so  much  of  the  laws  of  the 
United  States  as  were  not  inconsistent  with  the  Ordi¬ 
nance  of  Secession,  and  the  other  ordinances  of  the  Con¬ 
vention,  saving  and  excepting  the  laws  on  certain  named 
subjects  and  one  “to  make  provisional  arrangements 
for  the  continuance  of  the  commercial  facilities  in  Geor¬ 
gia,”  which  provided  that  the  customs  officers  should  con¬ 
tinue  to  perform  these  duties.* 

The  Convention  also  adopted  “an  ordinance  to  provide 
for  the  execution  of  sentences  passed  by  the  courts  of 
the  United  States  within  the  limits  of  the  State  of  Geor¬ 
gia,  and  for  the  execution  of  process  issued  by  the  same 
courts,  and  to  preserve  indictments.”*  Having  passed 
still  another  ordinance  on  the  subject  of  treason  which 
made  it  impossible  for  the  Courts  of  the  United  States 
to  sit  in  Georgia  without  having  the  officials  thereof  to 
subject  themselves  to  the  pains  and  penalties  of  that  high 
crime,  the  Convention  on  the  29th  day  of  January,  1861, 
adopted  the  following: 

“AN  ORDINANCE 

To  abolish  the  Circuit  and  District  Courts  of  the 
United  States  for  the  District  of  Georgia,  and  to  estab¬ 
lish  other  Courts  in  lieu  thereof,  and  to  continue  in  force 
certain  judgments  and  executions. 

The  people  of  Georgia  in  Convention  assembled  here¬ 
by  declare  and  ordain, 

1  Jommal  of  the  Georgia  Convention  of  litl,  pp.  U,  60.  875. 

2  Ibid.,  p.  878. 

8  Ibid.,  p.  877. 

4  Ibid.,  p.  881. 

6  Ibid.,  p.  888. 

6  Ibid.,  p.  874. 
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That  the  Circuit  and  District  Courts  of  the  late 
United  States  for  the  State  of  Georgia,  be,  and  the  same 
are  hereby  abolished  as  courts  of  the  said  United  States, 
and  the  District  Courts  of  the  United  States  for  the 
Northern  and  Southern  Districts  of  the  State  of  Georgia 
are  hereby  re-established  as  courts  of  the  independent 
State  of  Georgia,  with  the  same  jurisdiction  and  powers 
as  they  had  under  the  laws  of  the  United  States,  except 
so  far  as  the  same  are  modified  by  the  Ordinances  of 
this  Convention. 

2.  The  Commissions  of  all  the  Judges  and  ofikers  of 
said  courts  are  hereby  terminated.  And  the  Governor  of 
this  State  is  hereby  authorized  to  appoint  and  commis¬ 
sion  a  Judge  and  other  officers  of  said  courts,  to  hold 
their  commissions  until  the  further  order  of  this  Conven¬ 
tion,  the  said  Judge  to  reside  in  or  near  the  City  of  Sa¬ 
vannah,  in  this  State,  and  the  said  Judge  shall  receive 
at  the  rate  of  twenty-five  hundred  dollars  per  anninn  as 
his  salary. 

3.  The  causes,  civil  and  criminal,  now  pending  in 
the  Circuit  Court  of  the  late  United  States  for  Georgia, 
are  hereby  transferred  to  the  District  Court  now  hereby 
re-established  for  the  Southern  District  of  Georgia,  and 
the  said  District  Court  shall  have  power  to  hear  and  de¬ 
termine  the  same. 

4.  The  causes,  civil  and  criminal,  now  pending  in 
the  District  Courts  of  the  Northern  and  Southern  Dis¬ 
tricts  of  Georgia  are  continued  without  prejudice  in  the 
said  Court  now  hereby  established,  and  the  judgments 
and  decrees  heretofore  rendered  therein,  and  the  execu¬ 
tions  issued  thereon  shall  lose  no  right,  lien  or  validity 
by  the  operation  of  this  Ordinance,  or  the  Ordinance  of 
Secession,  but  shall  continue  in  force  as  if  the  Courts 
remained  in  existence,  and  the  stay  law  of  the  General 
Assembly  of  1860,  shall  apply  to  the  judgments  and  pro¬ 
ceedings  of  said  courts. 
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5.  No  civil  suits  in  favor  of  citizens  of  other  States 
shall  be  instituted  in  said  Courts  until  the  further  order 
of  this  Convention,  except  cases  of  Admiralty  and  Mara- 
time  Jurisdiction.’”' 

It  was  not  until  the  16th  day  of  March  following* 
that  the  Constitution  of  the  Confederate  States  of  Amer¬ 
ica  was  ratified,  and  in  the  meantime — provided,  of 
course,  that  the  Convention’s  position  as  to  secession 
could  be  maintained — Georgia  was  indeed  an  independ¬ 
ent  State. 

Was  the  District  Court  of  the  Independent  State  of 
Georgia  ever  organized? 

On  the  morning  of  the  9th  of  February,  1861,  there 
was  received  in  Savannah  over  the  wires  of  the  Ameri¬ 
can  Telegraph  Company  this  telegram : 

“By  telegraph  from  Milledgeville,  Ga. 

To  Gen’l  Edward  J.  Harden: 

Come  here  by  train  starting  tonight  and  be 
sworn  in  as  Judge  of  District  Court.  If  you 
will  accept,  answer  now.  Private. 

Joseph  E.  Brown.’’* 

Judge  Harden  replied: 

“Savannah,  9th  February  1861. 

Governor  Joseph  E.  Brown : 

Your  dispatch  just  received — 9  1/2  P.  M. 

As  an  immediate  answer  is  required  by  tele¬ 
graph,  I  decline  the  kind  offer,  but  with  many 
thanks. 

Edward  J.  Harden.’’^® 

In  explanation  of  his  not  accepting  this  appointment, 
he  wrote  Governor  Brown  under  date  of  Feb.  11,  1861, 
that  he  considered  the  salary  inadequate.*^ 

7  Journal  of  the  Georgia  Convention  of  1861,  p.  886. 

8  Ibid.,  p.  898. 

9  The  orisinal  of  thia.  telegrani  is  now  in  the  possession  of  Judse  Har¬ 
den’s  son.  Honorable  William  Harden,  of  Savannah. 

10  Copied  from  Judse  Harden’s  letterbook. 

11  Letterbook  p.  728:  “Candor  requires  me  to  say  that  the  tender  was 
not  wholly  unexpected,  after  a  verbal  communication  which  our  mutual  friend. 
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A  search  has  been  made  through  the  Executive  Min¬ 
utes,  Governor's  Letter  Books,  and  other  records  in  the 
Executive  Department,  and  no  trace  has  been  found  of 
any  appointments  to  this  Court,  and  it  is  not  believed 
that  any  were  made,  for  the  reasons  stated  by  Judge 
Dawson  A.  Walker  in  delivering  the  decision  of  the  Su-  ij 

preme  Court  of  Georgia,  in  the  case  of  Freeman  vs. 

Bass.^* 

Freeman  sued  Bass,  and  the  defendant  in  support  of 
one  of  his  pleas  offered  in  evidence  an  exemplification  of 
a  record  in  a  case  between  the  same  parties  filed  in  the 
District  Court  of  the  United  States  for  the  Southern  Dis-  ^ 

trict  of  Georgia  on  the  27th  of  January,  1860,  and  prose¬ 
cuted  to  judgment  in  the  corresponding  Court  of  the 
Confederate  States  at  the  January  Term  1862.  This  was 
objected  to  on  the  ground  that  the  Confederate  Court 
had  no  jurisdiction.  The  basis  of  the  o'bjection  made  to 
the  jurisdiction  was  this:  By  an  ordinance  of  the  Con¬ 
vention  of  the  people  of  Georgia,  this  case,  with  all  others 
of  a  similar  character,  was  transferred  to  the  District 
Court  “of  the  Independent  State  of  Georgia.”  It  was 
conceded  by  counsel  that  the  judiciary  act  of  the  Confed¬ 
erate  Congress  did  provide  that  where  the  States  had 
failed  to  take  cognizance  of  the  cases  pending  in  the 
Federal  Courts  and  provide  for  their  trial  in  the  State 
Courts,  that  in  such  case,  the  Court  established  under 
that  act,  i.  e.,  the  Confederate  Judiciary  Act,  should  take 
jurisdiction. 

Judge  Walker,  for  the  Supreme  Court  of  Georgia, 
answers  this  point,  and  in  doing  so  gives  us  a  valuable 
sidelight  on  the  only  court  in  Georgia  that  never  had  a 

CoL  Lawton,  had  made  to  me  some  days  before  and  that  my  mind  waa  then 
asainat  the  acceptance  of  a  poaition,  which,  ao  highly  honorable,  would  yet  not 
enable  me  from  t^  salary  flxed  by  the  State  ordinance,  to  do  pecuniary  juatice 
to  a  large  family.  Under  other  circumatancea,  it  would  ^ve  afforded  me  pleaanre 
to  accept  the  place,  and  pride  in  attempting  to  fulfil  the  dutiea  of  a  poat  of 
auch  great  importance  in  our  new  and  independent  relationa  to  the  world.” 

12  84  Go.  868. 
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Judge,  to-wit,  the  District  Court  of  the  Independent  State 
of  Georgia.  Says  Judge  Walker: 

“It  is  true  that  by  an  ordinance  of  the  Convention 
of  Georgia,  passed  on  the  29th  January,  1861,  all  causes, 
civil  and  criminal,  then  pending  in  the  Circuit  Courts  of 
the  United  States  in  and  for  Georgia,  were  transferred 
to,  and  all  cases  in  the  said  District  Courts  were  con¬ 
tinued  in,  the  District  Courts  of  the  State  of  Georgia 
thereby  established.”  {Journal  of  Convention,  1861, 
p.  385.) 

By  another  ordinance  of  the  same  Convention,  page 
393,  The  Constitution  for  the  permanent  federal  gov¬ 
ernment  of  the  Confederate  States’  was  adopted  and 
ratified.  Now,  while  it  is  true  that  provision  was  made 
for  organizing  a  State  District  Court,  yet  in  point  of  fact 
no  such  court  was  ever  created.  The  Governor,  who  was, 
by  the  Ordinance  authorized  to  appoint  a  District  Judge, 
supposing  doubtless,  that  a  court  would  be  shortly  or¬ 
ganized  by  the  Confederate  States  Congress  to  take  the 
place  of  the  District  Court  of  the  United  States,  declined 
to  appoint  such  a  Judge;  and,  as  a  consequence,  the  Con¬ 
federate  District  Courts,  according  to  this  Act  of  Con¬ 
gress  (Statutes  at  Large  Confederate  States,  page  84.) 
approved  16th  March,  1861,  had  jurisdiction  of  the  cases 
pending  in  the  District  Courts  of  the  United  States  in 
Georgia,  as  well  as  in  the  other  States  of  the  Confeder¬ 
acy.  Georgia  had,  in  fact,  made  no  disposition  of  any 
of  the  causes  pending  in  the  United  States  Courts  for 
Georgia,  and  never  did  create  any  tribunal  for  their  ad¬ 
judication.  Her  action,  in  reference  to  the  matter,  was 
inchoate  merely,  and  not  complete:  hence  the  case  was 
properly  before  the  Confederate  States  Court  for  de¬ 
cision.”^* 


18  The  Governor,  on  November  14th,  1864,  appointed  Losan  E.  Bleckley, 
Esq.,  as  Reporter  of  the  Supreme  Court,  and  his  commission  as  such,  now  in  t^ 
keeping  of  his  son,  was  written  in  longhand  on  the  back  of  a  printed  form  of 
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The  provisional  Constitution  having  vested  the  judi¬ 
cial  power  “in  one  Supreme  Court,  and  in  such  inferior 
courts  as  the  Congress  may  from  time  to  time  ordain 
and  establish,”  the  Provisional  Congress  of  the  Confed¬ 
erate  States  at  its  first  session  proceeded  to  set  up  the 
judicial  establishment  called  for  by  the  Constitution.  A 
judiciary  act  was  passed  consisting  of  fifty-four  sec¬ 
tions,  prescribing  the  jurisdiction  and  mode  of  procedure 
of  the  courts.  There  was  no  provision  for  Circuit  Courts, 
but  one  district  court  was  created  for  each  state.  The 
same  act  declared  that  “the  Supreme  Court  of  the  Con¬ 
federate  States  shall  hold  annually,  at  the  seat  of  gov¬ 
ernment,  one  session,  commencing  the  first  Monday  of 
January,  and  continuing  until  the  business  of  said  court 
is  disposed  of.”  The  law  did  not  prescribe  the  number 
of  Supreme  Court  Justices,  and  the  members  of  the 
Court  could  not  be  named  until  such  number  was  deter¬ 
mined  by  Congress.  At  the  third  session  of  the  Provi- 


eommiasion  for  the  Judse  of  thi*  Diatriet  Coart  of  the  Independent  State  of 
Georgia,  tk  printed  form  of  commiaaion  being  in  theae  worda: 

“GEORGIA. 

Governor  of  aaid  State. 


TO  THE  HONORABLE 


Greeting: 

Whereaa,  by  an  ORDINANCE  paaaed  and  eatabliabed  the  twenty-ninth 
day  of  January,  in  t^  year  of  oor  Lord  one  thouaand  eight  hundred  and 
aixty-one,  by  the  people  of  Georgia  in  aovereign  Convention  aaeembled.  en¬ 
titled.  “An  Ordinance  to  aboliah  the  CireaH  and  Diatriet  Courta  of  the 
Unit^  Statea  for  the  Diatriet  of  Georgia,  and  to  eetabliah  other  Courta  in 
lieu  thereof,  and  to  continue  in  force  certain  judgmenta  and  ezeeutiona,”  the 
Circuit  and  Diatriet  Courta  of  the  United  Statea  for  the  Diatriet  of  Grargia, 
are  aboliahed,  aa  Courta  of  the  aaid  United  Statea ;  and  the  Diatriet  Courta 
of  the  United  Statea  for  the  Northern  and  Southern  Diatrieta  of  the  State 
of  Georgia,  are  re-establiahed.  aa  Courta  of  tha  Indapeudant  Stata  of  Gaorgia, 
with  the  aame  juriadietion  and  powem  aa  they  had  under  the  lawa  of  the 
United  Statea,  except  ao  far  aa  the  aame  are  modiSed  by  the  Ordinaneea  of 
aaid  Convention ;  And,  Whereaa,  confiding  in  your  patriotiam,  judgment, 
abilitiea  and  good  conduct,  I  have,  by  the  authority  in  me  veated  by  aaid 
Ordinance,  appointed  you  Judge  of  aaid  Courta  of  tha  Indapandant  Stata  of 
Georgia. 

Theae  are,  therefore,  in  virtue  of  aaid  appointment,  to  authorize  and 

empower  you,  the  rsid- - - - - -  and  you  are  hereby 

authorized  and  empowered  to  do,  tranaact  and  perform,  all  and  aingular,  the 
duties  and  functiona  of  Judge  of  aaid  Courta,  agreeably  to  the  Ordinance 
aforeoaid.  Tbia  Commiaaion  to  continue  in  force  until  the  further  action  of 
aaid  Convention,  or  until  a  suceeasor  ia  appointed  and  qualified. 

Given  under  my  hand  and  the  Great  Seal  of  the  State,  at  the 

Capitol  in  Milledgeville,  tbia  day  of 

in  the  year  of  our  Lord  one  thouaand  eight  hundred  and  aizty- 


BY  THE  GOVERNOR: 


Secretary  at  State.” 


* 
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sional  Congress,  an  act  approved  July  31,  1861,  repealed 
so  much  of  the  former  act  as  directed  that  a  session  of 
the  Supreme  Court  be  held  in  the  following  January, 
and  provided  that  “no  session  of  the  Supreme  Court 
shall  be  held  until  that  Court  shall  be  organized  under 
the  provisions  of  the  permanent  Constitution  of  the  Con¬ 
federate  States,  and  the  laws  passed  in  pursuance  there¬ 
of.”  The  permanent  Constitution  of  the  Confederate 
States  of  America,  Art.  3,  Sec.  1,  Par.  3,  reads  in  part 
as  follows :  “The  Supreme  Court  shall  be  constituted  of 
all  the  District  Judges,  a  majority  of  whom  shall  be  a 
quorum,  and  shall  sit  at  such  time  and  place  as  Congress 
shall  appoint.”  General  Bradley  T.  Johnson,  writing  in 
the  Richmond  Dispatch  July  2,  1899,  says:  “How  a 
session  of  a  court  could  be  held  before  there  was  a  court, 
I  do  not  understand.  But  that  was  the  law  as  passed. 
That  was  the  end  of  the  attempt  to  organize  a  Supreme 
Court  of  the  Confederate  States.  The  reasons  for  the 
failure  to  proceed  further  have  not  been  recorded  as  far 
as  1  know.  Neither  President  Davis,  in  his  ‘Rise  and 
Fall  of  the  Confederate  Government,’  nor  Mr.  Stephens, 
in  his  ‘War  Between  the  States’  anywhere  mentions  the 
subject.”  The  same  eminent  contributor  in  the  article 
from  which  the  above  extract  is  taken,  entitled  “Why 
the  Confederate  States  Did  Not  Have  a  Supreme  Court,” 
states  it  as  his  conclusion  “that  there  was  no  Supreme 
Court  because  the  Confederate  States  would  not  tolerate 
a  ‘common  arbiter’  appointed  by  their  agent,  the  Con¬ 
federate  government.”  Charles  E.  George  in  Southern 
Lawyer  and  Banker,  copied  in  the  Virginia  Law  Regis¬ 
ter  in  its  issue  of  December  20,  1920,  argues  that  in  a 
league  of  sovereign  states,  or  in  a  confederacy,  as  op¬ 
posed  to  a  Union,  a  Supreme  Court  of  the  central  gov¬ 
ernment  would  have  been  out  of  place,  and  states  that 
“Many  of  the  leading  men  in  the  South  felt  that  the  Su¬ 
preme  Court  of  the  United  States  was  more  or  less  of  a 
menace  and  that  a  court  patterned  after  it  would  con- 
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stantly  threaten  the  rights  that  had  already  been  accord¬ 
ed  to  the  States  by  the  Constitution.  In  short,  that  a 
Supreme  Court  of  the  Confederacy  might  form  more  of 
a  source  of  trouble  than  a  suitable  channel  for  the  settle¬ 
ment  of  disagreements.”  The  same  writer,  however, 
calls  attention  to  the  fact  that  in  January,  1863,  a  bill 
was  introduced  in  Congress  by  Senator  Benjamin  H.  Hill 
to  establish  a  Supreme  Court;  that  this  bill  was  amend¬ 
ed  so  as  to  give  it  jurisdiction  only  to  hear  appeals  from 
the  lower  courts ;  and  that  as  thus  altered  the  bill  passed 
the  Senate,  but  failed  in  the  House. 

In  President  Davis’  message  to  the  first  Congress 
under  the  Permanent  Constitution,  February  22,  1862, 
the  following  is  contained: 

“I  invite  the  attention  of  Congress  to  the  duty  of 
organizing  a  Supreme  Court  of  the  Confederate  States 
in  accordance  with  the  mandate  of  the  Constitution.”^^ 
But  no  Confederate  Supreme  Court  was  ever  estab¬ 
lished.^®  In  all  probability,  had  the  independence  of  the 
South  been  attained,  there  would  have  been  established 

14  J.  D.  Riehardaon,  iienaget  and  Papera  of  the  Confederaey  (Waahing- 
ton.  1899),  I.  192. 

15  In  a  sympoeium  in  Volume  IV.  Number  2  of  the  Pnblieationt  of  tho 
Sonthem  Hittorieal  Society,  on  the  lubjeet,  "Why  the  Confederate  States  of 
America  Had  No  Supreme  Court,”  by  Bradley  T.  Johnson,  John  V.  Wriabt, 
J.  A.  Orr  and  L.  Q.  WasbinKton,  each  of  these  Kentlemen  sare  their 
views.  General  Johnson  concludes  “tl^t  there  was  no  Supreme  Court  because 
the  Confederate  States  would  not  tolerate  ‘a  common  arbiter'  appointed  by  their 
asent,  the  Confe^rate  Government.” 

Hon.  John  V.  Wright  wrote  that  "My  own  opinion  is  that  the  dispute  aa 
to  what  powers  should  be  conferred  on  the  Court  was  so  earnest  and  persistent 
that  it  was  thought  best  to  defer  all  legislation  on  the  subject  during  the  con* 
tinuance  of  the  War.” 

Hon.  J.  A.  Orr’s  summing  up  was  that  "The  energies  of  our  people 
were  directed  to  the  support  of  the  armies.  We  had  no  time  for  courts.  We 
had  no  use  for  Beat  Cimrts,  nor  for  County  Courts,  nor  State  Courts,  nor  for 
Confederate  Courts.” 

CoL  L.  Q.  Washington  rather  agrees  with  the  last  two  mentioned,  and 
refers  to  General  Johnson’s  theory  that  the  difflculty  in  the  way  of  the  l^isla- 
tive  provision  for  this  court  was  the  old  contention  as  to  the  alleged  power  of 
this  tribunal  to  act  as  a  (Inal  or  "common  arbiter”  in  disputes  between  States, 
or  between  States  and  the  Federal  Government,  in  this  wIm:  “This  conclusion 
of  his  is  only  a  guess,  and.  as  I  believe,  does  not  supply  the  true  reason.”  He 
gives  as  the  reason  why  a  Supreme  Court  was  not  established,  that  “There  was 
no  public  sentiment  calling  for  it.  Living  at  Richmond  from  October,  1861,  till 
the  close  of  the  War,  with  only  brief  absences  in  military  service  and  mingding 
daily  with  members  of  the  Confederate  government  and  Congress,  I  never  once 
heard  the  subject  discussed.  I  can  not  recall  that  any  one  ever  expressed  an 
opinion  that  such  a  tribunal  was  necessary.  The  people  and  the  government  were 
absorbed  in  their  great  heroic  strength  for  independence.  They  thought  little 
about  judicial  discussions,  or  courts,  or  political  iMues.  It  is  weU  said: 

'Inter  anno  silent  Ugee.’  ” 
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a  Supreme  Court  of  the  Confederate  States;  but  during 
the  existence  of  the  government,  the  energies  of  the  peo¬ 
ple  were  mainly  on  those  questions  which  had  to  do  with 
the  needs  of  the  armies ;  and  the  only  courts  of  the  Con¬ 
federate  States  of  America  were  its  District  Courts,  the 
judges  of  which  were  appointed  by  the  President  for  life 
or  good  behavior,  and  received  a  salary  equal  to  that  of 
the  Judge  of  the  highest  State  Court  of  the  State  for 
which  they  were  appointed. 

The  principal  business  of  these  Confederate  Courts, 
besides  winding  up  the  causes  pending  on  the  date  of 
Georgia's  secession,  in  the  Circuit  and  District  Courts 
of  the  United  States,  dealt  with  proceedings  under  the 
Act  of  the  Confederate  States  Congress  relating  to  the 
sequestration  of  property  of  alien  enemies. 

The  Confederacy  established  nisi  prius  courts  in  each 
State,  and  these  courts  sat  and  administered  justice  so 
long  as  there  were  armies  in  the  field.  For  four  years 
these  District  Courts,  with  similar  jurisdiction  to  the 
old  United  States  Circuit  and  District  Courts,  functioned, 
trying  the  unfinished  business  in  the  United  States  Courts 
in  the  Southern  States,  entertaining  bills  in  equity,  con¬ 
fiscating  enemy  property,  hearing  causes  in  admiralty, 
trying  criminal  matters,  disposing  of  habeas  corpus  peti¬ 
tions,  and  common  law  cases. 

No  “Federal  Cases"  nor  “Federal  Reporter"  contains 
their  decisions.  No  Digest  mentions  them.  They  are 
not  referred  to  by  text  writers.  They  made  no  perma¬ 
nent  contribution  to  the  great  body  of  American  law. 
Here  and  there  in  an  old  newspaper  file  may  be  found 
a  full  report  of  an  occasional  opinion  of  theirs;  but  in 
the  main,  we  search  in  vain  among  the  writings  of  the 
period  for  any  mention  of  them.  And  yet  the  Confeder¬ 
ate  States  Judiciary  represented  one  of  the  three  great 
departments  of  the  Confederate  States  government. 
They  served  the  “storm  cradled  nation"  well  and  faith- 
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fully,  and  do  not  deserve  the  oblivion  which  has  almost 
fallen  upon  the  record  of  their  service. 

That  article  of  the  Provisional  Constitution  of  the 
Confederate  States,^®  and  the  one  in  the  Permanent  Con¬ 
stitution,”  dealing  with  the  judiciary,  were  similar  to 
that  in  the  Federal  Constitution,  in  so  far  as  the  estab¬ 
lishment  of  inferior  courts  was  concerned,  and  in  defin¬ 
ing  the  judicial  power,  except  that  the  Provisional  Con¬ 
stitution  itself  had  provided  that  ‘‘Each  State  shall  con¬ 
stitute  a  district  in  which  there  shall  be  a  court  called  a 
District  Court,  which,  until  otherwise  provided  by  the 
Congress,  shall  have  the  jurisdiction  vested  by  the  laws 
of  the  United  States,  so  far  as  applicable,  in  both  the 
District  and  Circuit  Courts  of  the  United  States,  for  that 
state;  the  judge  whereof  shall  be  appointed  by  the  Presi¬ 
dent  by  and  with  the  advice  and  consent  of  the  Congress, 
and  shall,  until  otherwise  provided  by  the  Congress,  ex¬ 
ercise  the  power  and  authority  vested  by  the  laws  of 
the  United  States  in  the  judges  of  the  District  and  Cir¬ 
cuit  Courts  of  the  United  States  for  that  State,  and  shall 
appoint  the  times  and  places  at  which  the  courts  shall 
beheld . 

The  first  Judiciary  Act  of  the  Confederate  Congress 
was  approved  March  16,  1861.” 

Nearly  all  of  the  United  States  District  Judges  who 
followed  their  respective  States  in  the  Secession  move¬ 
ment  and  who  vacated  their  commissions  under  the  old 
government  were  reappointed  as  District  Judges  of  the 
Confederate  States.  But  Judge  Nicoll  was  so  opposed 
to  secession  that  he  made  himself  unpopular,  and  an  ex¬ 
ception  was  made  in  his  case.” 

16  Article  in. 

17.  Ibid. 

18  See  Section  2  of  Article  IIL 

19  StatHtes  at  Largt,  p.  84. 

20  Neither  was  United  States  District  Judse  S.  J.  Gholson  of  Mississippi 
given  a  new  appointment,  tho  he  was  in  full  sympathy  with  the  action  of  his 
State  in  seceding.  “The  personal  relations  between  President  Davis  and  Hon¬ 
orable  A.  M.  Clayton  secured  him  the  place  vacated  by  Judge  Gholson.  The 
change  met  the  approval  of  the  bar  of  Mississippi.”  Statem-nt  of  Hon.  J.  A. 
Orr  in  PiMieationt  of  the  Southern  Hiatorical  Society,  V  iame  IV.  Number 
2.  p.  96. 


142 


Warren  Grice 


It  is  the  Confederate  Court  for  Georgia  that  should 
interest  us  most. 

The  first  Judge  that  was  appointed  was  Henry  R. 
Jackson,  Colonel  of  the  First  Georgia  Regiment  in  the 
Mexican  War,  Judge  of  the  Superior  Court  of  Georgia, 
Foreign  Minister,  and  Brigadier  General;  but  he  only 
held  the  judgeship  a  few  weeks  and  resigned  to  enter 
the  army.  General  Jackson  was  not  an  applicant  for  the 
place.  The  bar  of  the  State  had  pretty  generally  united 
on  Honorable  Edward  J.  Harden  for  the  post,  and  a 
memorial  to  that  effect  had  been  sent  to  Honorable  Rob¬ 
ert  Toombs,  at  that  time  Secretary  of  State,  with  the  re¬ 
quest  that  he  present  it  to  the  appointing  power.  Through 
some  oversight,  this  memorial  never  reached  the  Attor¬ 
ney  General  or  the  President.*^ 

Upon  the  resignation  of  Judge  Jackson,  Judge  Ed¬ 
ward  J.  Harden  was  appointed,  and  continued  to  serve, 
first  under  the  Provisional  Constitution,**  and  afterwards 


21  Of  this.  Judge  Harden  later  wrote  to  General  Toomba: 

“On  the  18th  (of  March,  1861)  the  papera  announced  that  another  peraon 
had  been  appointed  (Col.  Henry  R.  Jackaon)  ;  and  judge  my  aurpriae,  when, 
in  the  face  of  ao  reapectable  a  memorial,  I  am  today  informed  that  a  diapatch  waa 
received  from  Montgomery  on  the  16th  (directed  to  three  lawyera  here,  two  of 
whom  had  aigned  my  application)  aaking  for  the  recommendation  of  aome 
peraon  for  the  place.” 


22  “JEFFERSON  DAVIS. 

PRESIDENT  OF  THE  CONFEDERATE  STATES  OF  AMERICA, 

TO  ALL  WHO  SHALL  SEE  THESE  PRESENTS.  GRETING 
KNOW  YE,  That,  repoaing  apecial  truat  and  confidence  in  the  Integrity,  Ability, 
and  Punctuality  of  Edward  J.  Harden  I  HAVE  NOMINATED,  and,  by  and  with 
the  advice  and  conaent  of  the  Congreaa,  DO  APPOINT  him  Judge  of  the  Dia- 
trict  of  Georgia  and  do  authorixe  and  empower  him  to  execute  and  fulU  the 
dutiea  of  that  Office,  according  to  Law ;  and  to  HAVE  AND  TO  HOLD  the 
aaid  Office,  with  all  the  powera,  privilegea,  and  em<dumenta  to  the  aame  of  right 
appertaining  unto  him,  the  aaid  Edward  J.  Harden  until  the  expiration  of  thia 
Proviaional  Government. 


IN  TESTIMONY  WHEREOF.  I  HAVE  CAUSED  THESE  LETTERS  TO 
BE  MADE  PATENT,  AND  THE  SEAL  OF  THE  CONFEDERATE  STATES 
TO  BE  HEREUNTO  AFFIXED. 


GIVEN  UNDER  MY  HAND,  AT  THE  CITY  OF  RICHMOND.  ThU  18th 
DAY  OF  AUGUST  IN  THE  YEAR  OF  OUR  LORD.  ONE  THOUSAND  EIGHT 
HUNDRED  AND  SIXTY-ONE. 

BY  THE  PRESIDENT:  JEFFERSON  DAVIS 


Confederate  Staten  of 
America 

Proviaional  Govern¬ 
ment  SEAL 


R.  M.  T.  Hunter. 
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under  the  Permanent  Constitution, “  until  the  Confeder- 
cay  fell. 

Judge  Harden  had  practiced  law  in  Savannah  since 
1834,  save  for  a  term,  1847-1849,  as  Judge  of  the  Court 
of  Oyer  and  Terminer,  now  the  City  Court,  and  was  a 
leading  member  of  its  bar.**  On  the  decease  of  Bishop 
Elliott,  he  was  elected  to  succeed  him  as  President  of  the 
Georgia  Historical  Society.  He  devoted  himself  to  the 
practice  of  his  profession,  and  to  the  cultivation  of  his 
literary  tastes.  He  gave  to  the  public  a  volume  dealing 
with  the  life,  character  and  services  of  Governor  George 
M.  Troup.  His  law  partners  at  one  time  was  Colonel, 
afterwards  Judge  Joseph  W.  Jackson;  at  another  time 
General  A.  R.  Lawton;  and  subsequently.  Captain  John 
M.  Guerrard;  and  after  the  war,  S.  Yates  Levy,  Esq. 
He  is  represented  to  have  been  witty,  genial,  and  accom¬ 
plished;  a  great  lover  of  Shakespeare,  and  a  modest, 
courteous  gentleman.  In  personal  appearance,  he  was 
said  to  much  resemble  the  picture  of  James  Fenimore 
Cooper.  He  was  well  above  six  feet  in  height  and  his 
body  was  well  proportioned. 

The  first  District  Attorney  was  Hamilton  Couper, 
Esq.,  a  member  of  the  Savannah  bar,  and  a  very  bright 
lawyer,  the  son  of  the  well  known,  James  Hamilton 


28  “JEFFERSON  DAVIS 

PRESIDENT 

OF  THE  CONFEDERATE  STATES  OF  AMERICA 
TO  ALL  WHO  SHALL  SEE  THESE  PRESENTS.  GREETING: 

KNOW  YE.  Thmt  reposing  speeUd  trust  and  confidence  in  the  Integrity. 
Ability,  and  Punctuality  of  Edward  J.  Harden  I  HAVE  NOMINATED,  and.  by 
and  with  the  advice  and  consent  of  the  Senate  DO  APPOINT  HIM  Judge  of  the 
District  of  Georgia  and  do  authorise  and  empower  him  to  execute  and  fulfil  the 
duties  of  that  office,  according  to  LAW :  and  to  have  and  to  hold  the  said  Office, 
with  all  the  imwers.  privileges  and  emoluments  to  the  same  of  right  appertain¬ 
ing  unto  him  the  said  Edward  J.  Harden  subject  to  the  provisions  of  tte  Con¬ 
stitution  and  the  Laws  of  the  Confederate  States. 

IN  TESTIMONY  WHEREOF,  I  have  caused  these  Letters  to  be  made 
Patent,  and  the  seal  of  the  Confederate  States  to  be  hereunto  affixed - 

Given  under  my  band,  at  the  City  of  Richmond,  the  22nd  day  of  April 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-two. 

BY  PRESIDENT:  Jefferson  Davis. 

[CONFEDERATE  STATES  OF  AMERICA  SEAL]  J.  P.  Benjamin. 

Secretary  of  State.” 

24  Judge  Harden  was  bom  at  Republican  Hall,  Bryan  County,  Ga.,  Nov. 
19.  1818,  and  died  at  Indian  Springs,  Georgia,  April  19,  1878.  He  was  tte  son 
of  Thomas  Hutson  Harden,  a  native  of  Prince  Williams  pariah.  South  Caredina, 
and  of  Sophia  H.  (Maxwell)  Harden. 
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Couper,  of  Glynn  County.  He  was  in  the  military  ser¬ 
vice,  however,  and  the  business  of  the  office  was  suffer¬ 
ing  because  of  his  absence,  and  it  became  necessary  to 
have  a  pro  tern  appointed.  Judge  Nicoll  acted  for  him, 
having  been  asked  to  do  so  by  Judge  Harden,*®  though 
in  view  of  his  strong  feeling  against  the  secession  move¬ 
ment,  some  surprise  was  created  thereby.** 

Mr.  Couper  died  in  the  fall  of  1861,  and  Judge  John 
C.  Nicoll,  on  the  request  of  Judge  Harden,  was  commis¬ 
sioned*’  regularly  in  his  stead,**  and  served  until  his 
death,  November  16,  1863. 

That  great  lawyer,  William  Dougherty,  was  appoint¬ 
ed  to  succeed  Judge  Nicoll  as  District  Attorney,  but  ad¬ 
hering  to  his  early  formed  resolution  never  to  enter  poli¬ 
tics,  but  to  remain  merely  a  practicing  lawyer,  as  he  did 


25  In  Letter-Book  No.  2,  page  648,  Judge  Harden  writes  to  Hamilton 
Couper.  Esq.,  under  date  of  September  1,  1861.  Hr.  Couper  had  evidently  writ¬ 
ten  Judge  Harden,  empowering  him  to  select  a  District  Attorney  pro  tempore 
during  the  absence  of  Hr.  Couper.  Judge  Harden  says: 

“It  was  difficult  to  find  a  person  here  willing  to  take  the  place  of 
Attorney  pro  tempore — not  Deputy,  as  1  previously  wrote  you.  On  learning 
the  difficulty.  Judge  Nicoll  took  the  matter  into  consideration ;  and,  finally, 
at  my  request,  agreed  to  take  the  appointment,  which  was  made  on  the 
7th  inst.  This  I  did  from  motives  of  public  consideration ;  and  under  the 
large  and  generously  bestowed  discretion  you  confided  in  me,  I  did  not  hesi¬ 
tate  to  do  what  I  thought  best,  although  personally  you  might  have  preferred 
another.  A  competent  person  willing  to  serve  was,  as  already  stated,  hard 
to  be  found.” 

26  On  page  6  of  Letter  Book  No.  2,  Judge  Harden  writes  to  Hamilton 
Couper,  Esq.,  evidently  after  Hr.  Couper  had  received  Judge  Harden’s  previous 
letter  mentioning  that  under  the  authority  given  him  he  had  tendered  the  ap¬ 
pointment  of  District  Attorney  pro  tern,  to  Judge  NicoU.  In  this  letter  he  says: 

“I  was  peculiarly  gratified  at  the  generous  expression  of  your  acqui¬ 
escence  in  the  appointment  to  fill  your  place  during  U>e  war — at  least  during 
your  engagement  in  the  military  service,  which  I  suppose  will  be  as  long  as 
the  war  lasts  You  may  be  sure  the  appointment  created  some  surprise. 
‘Why,  on  earth,  did  you  make  such  an  appointment?’  is  not  an  infrequent 
s<dution ;  but,  in  any  case,  I  believe  the  inquirer  left  satisfied  I  had  done 
right ;  and  I  am  never  dissatisfied  with  myself  when  I  do  what  I  think 
right,  and  when  the  thing  done  is  the  best  I  could  do.” 

27  Judge  Nicoll  was  bom  in  Savannah,  Georgia,  about  the  year  1794,  in 
which  city  he  died  November  16,  1868.  He  was  City  Recorder,  Judge  of  the  City 
Court,  Hayor,  Judge  Superior  Court,  and  United  States  District  Judge  from 
Hay  lltii,  1889,  until  January  19,  1861. 

28  From  Judge  Harden’s  Letter  Book: 

“Savannah,  11th  November  1861. 

Sir: — 

Pressing  business  before  the  Court  requires  immediate  ap¬ 
pointment  of  District  Attorney,  in  place  of  Hamilton  Couper,  ^ 
ceased.  I  recommend  John  C.  NicoU.  If  assured  by  triegraph,  that 
his  commission  is  made  out  and  mailed,  he  can  be  sworn  in  at  once. 

Edward  J.  Harden, 

Hon.  J.  P.  Benjamin,  District  Judge. 

Attorney  General. 

Richmond  Va.” 
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to  the  end  of  hia  well  spent  life,  he  declined ;  and  Henry 
Williams,  Esq.,  of  the  Savannah  bar,  succeeded  Judge 
Nicoll  and  was  District  Attorney  when  the  end  came. 

The  Clerk  of  the  Court  was  Charles  S.  Henry**  until 
his  death  in  August,  1864,  when  he  was  succeeded  by 
William  Fabian  Law,  at  the  time  serving  with  the  army. 
The  Deputy  Clerk,  who  resided  at  Marietta,  was  W.  H. 
Hunt. 

The  Marshal  was  Thomas  L.  Ross  of  Macon,  until 
his  death,  when  he  was  succeeded  by  Charles  C.  Usher, 
who  had  theretofore  been  chief  Deputy. 

Two  of  the  Confederate  Court  Commissioners  were 
Honorable  William  T.  Gould,  of  Augusta,  and  Judge 
Dennis  F.  Hammond  of  Atlanta. 

The  two  Receivers  under  the  Sequestration  Act,  who 
were  constantly  before  the  Court  were  Dr.  W.  C.  Daniell, 
of  Decatur  and  James  T.  Nesbit,  Esq.,  of  Macon. 

The  grand  and  petit  jurors  that  served  at  the  first 
term  of  the  Confederate  States  court  were  those  already 
drawn  to  serve  in  the  United  States  Court.*® 


29  Judse  Charles  S.  Henry  was  bom  at  Albany,  N.  Y.,  in  1797,  and  died 
at  Savannah,  Ga.,  August  19,  1864.  He  was  a  sraduate  of  Columbia  CoUese, 
New  York,  and  early  in  life  came  to  Geortcia  and  betran  the  practice  of  law  at 
Saint  Mary’s.  In  a  few  years  he  moved  to  Savannah;  was  Alderman  in  1884.6; 
served  several  terms  as  a  member  of  the  General  Assembly;  was  Solicitor  General 
of  the  Eastern  Circuit  1826-28 ;  and  Judxe  Superior  Court  1887-46. 

80  In  the  smaller  Letter  Book,  pace  8,  is  the  foUowins  order  in  relation 
to  jurors: 

“In  the  District  Court  of  the  Confederate  States  for  the  Northern  District 
of  Geoiyia.  At  Chambers  26th  October,  1861. 

Ordered  that  the  panel  of  Grand  Jurors  last  drawn  in  the  late  District 
Court  of  the  United  States  for  the  Northern  District  of  Georgia,  be,  and 
the  same  is  hereby  declared  to  be,  the  panel  of  Grand  Jurors  to  be  sum¬ 
moned  to,  and  to  serve  at,  the  ensuing  Dumber  Term  of  the  District  Court 
of  the  Confederate  States  for  the  Northern  District  of  Georgia;  and  that 
the  panel  of  petit  jurors  drawn  at  the  September  Term,  1860,  (rf  said  late 
District  Court  of  the  United  States  for  the  Northern  District  of  Georgia, 
be.  and  the  same  is  hereby  declared  to  be  the  panel  of  petit  jurors  to  be 
summoned  to.  and  to  serve  at,  the  ensuing  December  Term  1861  of  tlto 
District  Court  of  the  Confederate  States  for  the  Northern  District  of  Geor¬ 
gia;  and  the  Clerk  of  said  Confederate  States  District  Court  do  forthwith 
issue  a  venire  for  each  of  said  panels  directsd  to  the  Marshal  of  the  District 
of  Georgia,  commanding  and  requiring  him  to  summon  said  panels  of  Grand 
and  petit  jurors  thirty  days  before  said  December  Term  for  service  at  said 
December  Term  1861. 

And  it  is  further  ordered  that  said  Marshal  do  maks  such  service  within 
the  time  aforesaid  personally  on  each  juror  or  by  leaving  a  summons  at  hte 
usual  place  of  abo^  and  that  said  Clerk  forthwith  cause  to  be  issued  to 
said  Marshal  a  copy  of  the  foregoing  order. 

Edward  J.  Harden  (L.  S.) 

“DistrietJndge.” 
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The  Court  for  the  Northern  District  sat  at  Marietta*^ 
and  for  the  Southern  at  Savannah.  In  Savanah  the  sit¬ 
ting  of  the  Court  was  in  the  Custom  House,  where  the 
Courts  of  the  United  States  had  sat.  In  Marietta,  it  was 
held  in  the  County  Courthouse  until  during  the  latter 
part  of  the  war  when  it  was  used  as  a  hospital  by  the 
Surgeon  General’s  department  of  the  Confederate  States 
Army.  After  the  enemy  took  Atlanta,  the  Court  was 
held  in  Macon;  and  after  the  fall  of  Savannah,  Court 
for  both  districts  was  held  at  Augusta.  Originally,  the 
whole  State  was  in  one  district,  but  afterwards  it  was 
divided,  though  there  was  but  one  judge  for  both  dis¬ 
tricts. 

Judge  Harden  by  formal  order  established  rules  of 
practice,  and  a  copy  of  these  has  been  preserved.*^ 

SI  “In  the  District  Court  of  the  Confederate  States  for  the  Northern 
District  of  Georsia.  At  Chambers  9th  October,  1861. 

Ordered,  that  the  Srst  regular  term  of  the  District  Court  of  the  Confed¬ 
erate  States  of  America,  for  the  Northern  District  of  Georsia,  be  held  in 
the  town  of  Marietta,  C(Ab  County,  in  said  Northern  District,  on  the  second 
Wednesday  of  December  next  ensuing,  at  ten  o’clock  in  the  forenoon  of 
that  day  of  which  all  persons  interested  will  take  due  notice.  And  it  is 
further  ordered  that  a  copy  of  this  order  be  published  by  the  Clerk  of  said 
Court  in  one  public  newspaper  in  each  of  the  towns  or  cities  of  Athens, 
Atlanta,  Griffin,  Marietta  and  Rome,  in  said  District,  until  the  sitting  of  the 
Court  as  above  directed.  Edward  J.  Harden, 

District  Judge.” 

82  “In  the  District  Court  of  the  Confederate  States  for  the  Northern 
District  of  Georgia.  At  Chambers,  9th  October.  1861. 

“Ordered,  that  the  practice  as  now  established  in  the  Superior  Courts  of 
the  State  of  Georgia,  in  common  law  and  equity  causes,  be  and  the  same  is 
hereby  adopted  as  the  practice  of  the  District  Court  of  the  Confederate  States 
of  America,  for  the  Northern  District  of  Georgia:  and  that  all  the  rules  of 
the  said  Superior  Courts  of  the  State  of  Georgia,  both  at  common  law  and 
in  equity,  so  far  as  the  same  are  not  repugnant  to  the  Constitution  and 
laws  of  Uie  Confederate  States  of  America,  as  hereby  altered  and  amended, 
are  adopted  as  the  rules  of  practice  in  the  said  District  Court  of  the  Con¬ 
federate  States  of  America  for  the  Northern  District  of  Georgia,  with  the 
exception  that  all  attorneys,  counsellors,  solicitors  and  proptors  who  have 
heretofore  been  admitted  to  plead  and  practice  in  the  Courts  of  the  late 
United  States  for  the  District  of  Georgia,  may  be  admitted  to  plead  and 
practice  in  this  Court  upon  their  taking  and  subscribing  the  following  oath 
or  affirmation,  to- wit: 

“  ‘I  do  solemnly  swear  (or  affirm,  as  the  case  may  be,)  that  I  will  Justly 
and  uprightly  demean  myself  as  an  attorney,  counsellor,  solicitor  and  proptor 
in  the  district  Court  of  the  Confederate  States  of  America,  So  Help  me  God. 

Ordered,  that  all  attorneys,  counsellors  and  solicitors  who  have  heretofore 
been  admitted  to  plead  and  practice  in  the  Superior  Courts  of  the  State  of 
Georgia,  and  who  have  practiced  therein  for  the  period  of  three  years,  and 
who  are  of  unexceptionable  character,  may  be  admitted  to  plead  and  prac¬ 
tice  in  this  Court,  upon  taking  and  subscribing  the  oath  above  described. 

Edward  J.  Harden 

District  Judge.” 
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The  Court  considered  itself,  under  the  law,  the  suc¬ 
cessor  of  the  United  States  Courts,  and  not  only  occupied 
the  latter’s  Court-room  and  chambers,  but  used  the  dock¬ 
ets  and  tried  the  unfinished  business  pending  when  the 
United  States  Court  ceased  to  function  in  1861.  An  in¬ 
teresting  case  on  the  docket  at  that  time  was  that  of  the 
United  States  vs.  David  L.  Martin,  the  Captain  of  the 
slave  ship  Wanderer.  In  1860,  Mr.  Justice  Wayne  had 
come  down  from  Washington  and  sat  with  United  States 
District  Judge  Nicoll  in  the  prosecution  of  several  cases 
growing  out  of  the  expedition  of  the  slave  ship  “The 
Wanderer,’’  and  there  had  been  an  indictment  against 
Martin  for  stealing  the  ship.  He  was  in  jail  awaiting 
trial  when  Georgia  seceded.  Afterwards,  a  Confederate 
States  Court,  presided  over  by  a  Judge  holding  a  com¬ 
mission,  signed  by  Jefferson  Davis,  tried  this  man  on  an 
indictment  found  in  a  United  States  Court,  based  on  the 
violation  of  a  United  States  Statute ;  the  trial  taking  place 
while  war  was  in  progress  between  the  Confederate 
States  and  the  United  States.  He  was  convicted  and  sen¬ 
tenced  to  serve  a  term  in  prison,  and  did  serve  it.  The 
jailer  was  Col.  Waring  Russell,  and  when  Savannah  was 
evacuated  by  the  Confederates  on  the  20th  of  December, 
1864,  Col.  Russell  took  Martin,  with  the  rest  of  his  pris¬ 
oners,  up  to  Milledgeville,  and  kept  them  there  and  else¬ 
where  until  the  fall  of  the  Confederacy. 

Judge  Harden  made  notes  of  each  case  as  it  was  tried 
before  him,  and  these  have  been  preserved  by  his  son. 
Honorable  William  Harden.  The  notes  of  this  case  give 
the  points  made  by  the  prisoner’s  counsel,  and  the  attor¬ 
ney  for  the  Government,  and  a  brief  summary  of  each 
witness’s  testimony.  Indeed,  these  notes,  together  with 
the  letter  books  of  Judge  Harden,  which  fortunately  have 
also  been  preserved  by  his  son,  and  some  of  the  old  Con¬ 
federate  Court  records,  now  dust  covered,  and  moth  eaten 
and  scattered,  in  the  attic  of  the  Government  Building  at 
Savannah,  contain  matter  from  which  a  pretty  full  ac- 
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count  of  the  workings  of  the  Court  can  be  gotten.  Among 
the  “notes,”  are  those  taken  in  the  case  of  the  Confeder¬ 
ate  States  of  America  vs.  James  M.  Wayne,  under  the 
sequestration  law.  Unlike  that  other  Southerner  on  the 
bench  of  the  Supreme  Court  of  the  United  States  at  the 
time  the  Southern  States  seceded,  (Mr.  Justice  Camp¬ 
bell)  Mr.  Justice  Wayne,  though  appointed  from  Geor¬ 
gia,’’  did  not  resign.  A  proceeding  was  hied  against  his 
Savannah  property  in  the  Confederate  Court,  and,  he 
being  an  alien  enemy,  it  was  confiscated.  As  a  matter  of 
fact,  the  judgment  of  sequestration  was  so  executed  that 
the  property  was  not  really  confiscated,  but  was  turned 
over  to  his  son.  General  Henry  C.  Wayne,  the  Adjutant 
General  of  Georgia  at  that  time,  and  a  true  Southern 
sympathizer.  In  justice  to  the  memory  of  Judge  Wayne, 
it  should  be  stated  that  he  interceded  with  the  Washing¬ 
ton  officials  in  behalf  of  many  an  ex-Confederate  at  the 
close  of  the  war,  and  was  instrumental  in  many  instances 
in  getting  speedy  “pardons”  for  those  who  recognizing 
their  first  allegiance  to  be  to  the  State,  followed  her  into 
the  new  republic.  As  a  matter  of  fact  it  was  through  the 
efforts  of  Judge  Wayne  that  Judge  Harden’s  “pardon” 
was  obtained.’^ 


8S  Born  at  Savannah  in  the  year  1789.  Died  July  6,  1867.  Educated  at 
Princeton ;  member  General  Amembly  of  Georgia ;  Mayor  of  Savannah ;  Judge 
Court  Common  Pleas ;  Judge  Superior  Court ;  President  Georgia  Historical  So¬ 
ciety;  President  of  two  conventions  of  the  people  of  Georgia:  Representative  in 
Congress ;  Justice  of  the  Supreme  Court  of  tte  United  Stata  from  1886  until 
bis  death. 

84  "Mew  York.  November  llth,  1866 

Hon  .Ed  J.  Harden, 

My  dear  Sir: 

Today  I  received  a  letter  from  that  distinguished  Judge,  and  kind- 
hearted  gentleman,  Mr.  Justice  Wayne,  beginning  thus:  “Washington  Novem¬ 
ber  9  ’66.  Dear  Judge:  Write  to  Judge  Harden,  that  your  letter,  with  my 
indorsement  of  it,  is  before  the  President,  and  will  be  acted  upon  at  once. 
Assure  him  that  there  will  be  no  delay.' 

On  my  return  from  Washington  last  week,  I  concluded  to  expedite 
the  matter  as  much  as  possible,  and  put  my  solicitations  on  paper.  This  I 
sent  to  Judge  Wayne,  who  will  consummate  the  matter  just  as  soon  as  is 
practicable.  I  hasten  to  give  you  this  information. 

My  wife  and  daughter  join  me  in  Kindest  respects  to  you  and  all  yonrs. 

Truly,  as  ever,  your  friend, 

John  Erskine 

PS.  My  respects  to  Genl  Wayne.  A  A.  N.  Wilson  Esq. 

J.  B." 


The  Confederate  States  Court  149 

A  great  deal  of  the  business  of  the  Confederate  Court 
had  to  do  with  the  Confederate  Sequestration  Act. 

Of  course  every  country,  when  it  goes  to  war,  must 
have  some  method  of  reaching  property  of  enemies  in 
their  territory,  but  every  civilized  country  wants  to  take 
care  in  doing  this,  not  to  work  unnecessary  hardships  on 
innocent  people.  It  should  be  a  matter  of  pride  to  us  that 
the  proof  is  still  in  existence  that  Judge  Harden,  the 
Georgia  lawyer  and  the  Confederate  States  Judge  for 
Georgia,  so  administered  this  law  in  his  Court  as  to  care¬ 
fully  safeguard  these  rights. 

The  case  of  the  Confederate  States  vs.  Lawshe  &  Pur- 
tell  tried  by  him  illustrated  this  point.  This  decision  of 
Judge  Harden  is  perhaps  his  most  carefully  considered 
and  best  piece  of  judicial  work,  was  published  in  full  in 
the  New  York  Daily  Transcript  in  the  issue  of  Decem¬ 
ber  5,  1864.  The  Lawshe  &  Purtell  case  was  this;  Gar¬ 
nishment  having  been  issued  against  them,  they  answered 
admitting  certain  items  of  original  indebtedness  on  prom¬ 
issory  notes  and  open  accounts,  to  persons  at  the  time 
standing  in  the  relation  of  alien  enemies  to  the  Confed¬ 
erate  States ;  denying,  however,  any  knowledge  as  to  who 
were  the  assignees  or  transferees  of  the  debts,  and  claim¬ 
ing  the  protection  of  the  Court  in  any  judgment  of  se¬ 
questration  that  might  be  entered  in  the  premises.  In 
the  course  of  an  opinion  replete  with  logic  and  learning. 
Judge  Harden  said: 

“The  main  questions  to  be  considered  are 
reducible  to  the  following  general  inquiries :  1st 
The  protection  which  a  judgment  against  the 
garnishee  of  a  chose  in  action  will  afford  such 
garnishee  or  debtor,  in  a  subsequent  suit  against 
him  by  the  original  creditor,  or  the  assignee  of 
such  creditor;  and,  2nd:  The  quantum  of  proof 
necessary  as  to  the  foundation  of  such  judg¬ 
ment,  in  respect  to  the  possibility  that  before 
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judgment  the  alien  enemy  may  have  ceased  to 
be  the  owner  of  the  debt  or  chose  in  action.” 

“As  connected  with  the  first  of  these  in¬ 
quiries,  I  remark  that  it  would  be  but  an  affecta¬ 
tion  of  learning  to  cite  even  a  considerable  por¬ 
tion  of  the  authorities,  elementary  and  judicial, 
which  settle  the  right  of  one  belligerent  nation 
to  sequester  or  confiscate  debts  due  by  its  citi¬ 
zens  to  the  citizens  of  the  other  belligerent. 
Supposing  the  inquiry  to  be  legitimate  and  prop¬ 
er  in  the  advanced  stage  of  sequestration  pro¬ 
ceedings  in  the  Courts  of  the  Confederate  States, 
two  obvious  considerations,  as  applicable  to  the 
[illegible]  American  [?]  law,  would  be  present¬ 
ed  :  the  first  involving  the  power  of  the  Congress 
of  the  Confederacy  to  pass  an  Act  of  Sequestra¬ 
tion;  and  the  second,  the  right  of  the  United 
States,  with  similar  power  in  their  own  consti¬ 
tution  and  under  unambiguous  authority  of 
their  own  tribunals,  and  the  writings  of  their 
own  jurists  to  deny  the  power,  or  to  complain 
of  its  exercise  as  against  themselves.  By  refer¬ 
ence  to  the  constitution  of  each  country,  it  will 
be  seen  that  Congress  has  not  only  the  power  to 
grant  letters  of  marque  and  reprisal,  but  also 
to  make  rules  concerning  captures  on  land  and 
on  water.  A  capture  is  strictly  the  exercise  of 
a  belligerent  right,  and  although  sometimes 
made  by  way  of  reprisal,  and  with  the  view  to 
avoid  the  necessity  for  a  formal  declaration  of 
war  by  bringing  the  offending  nation  to  terms ; 
yet  the  very  effect  it  must  have  in  provoking 
hostilities  shows  that  the  war-making  power 
only  has  the  right  to  authorize  the  capture. 
Congress  has,  confessedly  [  .  .  .  ]  of  capture, 
and,  if  we  look  to  reason  and  authority,  it  is  not 
possible  to  see  what  rights,  as  well  as  tangible 
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property  may  become  objects  of  capture.  The 
mode  of  procedure  may  not  be  precisely  the 
same,  but  the  principle  which  governs  the  two 
cases  is  identical.  For  all  the  purposes  of  this 
argument,  it  might  be  admitted  that  judges  and 
publicists  were  not  entirely  agreed  as  to  whether 
this  right  of  capture  flows  from  the  law  of  na¬ 
tions  so-called,  or  whether  it  appertains  to  that 
inherent  political  right  which  every  nation  pos¬ 
sesses  for  itself  to  declare  its  own  policy  in  deal¬ 
ings  with  the  rest  of  the  world — subject,  of 
course,  to  the  right  of  every  other  nation  to 
judge  for  itself  whether  to  what  extent  its  own 
interests  are  injuriously  affected.  Nor  is  it  nec¬ 
essary  to  examine  minutely  the  ground  on  which 
rests  the  moral  jurisdiction  of  the  Confederate 
States  in  passing  a  Sequestration  Act  against 
the  property  of  citizens  of  the  United  States  in 
retaliation  as  the  Act  says,  for  wrongs  inflicted 
on  our  citizens  by  the  Government  and  people  of 
the  United  States,  and  a  departure  from  the 
usages  of  civilized  warfare.  Sitting  as  an  inter¬ 
preter  of  the  Confederate  Act,  I  can  not  say  its 
recitals  are  untrue;  on  the  contrary,  I  am  judi¬ 
cially  to  notice  that  the  whole  system  of  war¬ 
fare,  practiced  against  us  by  the  Federal  Gov¬ 
ernment,  is  barbarious  and  shocking  to  a  degree 
for  which  modem  history  exhibits  no  prece¬ 
dent.  Against  such  a  people  anything  not  abso¬ 
lutely  immoral  in  itself  is  perfectly  justifiable. 

“I  do  not  admit,  however,  that  the  right  to 
confiscate  debts  due  to  citizens  of  the  enemy’s 
country  is  at  all  repugnant  to,  or  contravened 
by,  anything  in  the  law  of  nations.  The  point 
now  on  hand  is  not  whether  the  Sequestration 
Law  is,  or  ought  to  be,  enforced;  but  whether 
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a  judgment  of  Sequestration  will  protect  the 
garnishee  at  the  end  of  the  war." 

The  opinion  bears  evidence  of  the  fact  that  these 
questions  had  been  frequently  occurring  and  that  for 
some  time  they  had  been  regarded  as  settled  in  this  dis¬ 
trict,  but  they  had  never  been  accorded  a  full  argument, 
which  was  had  thereon  in  this  case,  and  the  Judge,  it 
seems,  desired  to  review  them  and  to  go  into  the  matter 
fully. 

Immediately  after  the  excerpt  next  above  quoted,  he 
reviews  the  part  which  America  took  at  the  Congress  of 
Paris  in  April,  1856,  with  reference  to  privateering,  and 
quotes  from  Phillimore’s  International  Law  and  from 
Vattell  and  Wheaton,  and  from  some  English,  German 
and  Dutch  cases,  and  reaches  the  conclusion  that  Judge 
Story  was  right  when  he  said  in  following  Chief  Justice 
Marshall,  in  Brown  v.  United  States,  8  Cranch,  123 : 

“  ‘The  acts  done  under  the  authority  of  one 
sovereign  can  never  be  subject  to  the  revision 
of  the  tribunals  of  another  sovereign  and  the 
parties  to  such  acts  are  not  responsible  there¬ 
for  in  their  private  capacities.’  And  again: 
‘When  once  the  Courts  of  any  sovereign  have 
definitely  pronounced  the  capture  rightful,  it  be- 
somes  the  acknowledged  act  of  the  sovereign 
himself,  and  the  parties  who  made  the  capture 
are  completely,  as  to  all  foreign  nations,  justi¬ 
fied,  however  repugnant  such  capture  may  seem 
to  the  law  of  nations.’  ’’ 

Judge  Harden  then  concludes  this  portion  of  his 
opinion  as  follows: 

“I  see  no  reason  why  this  rule  is  not  appli¬ 
cable  to  cases  of  capture  on  land,  whenever  the 
circumstances  are  such  as  to  vest  in  the  Courts 
of  the  captor’s  country  jurisdiction  over  the  sub¬ 
ject  in  dispute.’’ 
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In  dealing  with  the  second  inquiry,  he  realized  that 
there  was  difficulty  in  many  cases  in  saying  what  amount 
of  proof  is  essential  to  the  rendition  of  judgments  capa¬ 
ble  of  protecting  garnishees  of  choses  in  action  against 
the  recoveries  thereafter  and  states  that  this  difficulty 
has  been  embarrassing  ever  since  the  passing  of  the  orig¬ 
inal  act  of  Sequestration,  and  that  the  amendatory  law 
did  not  entirely  remove  it. 

The  14th  section  of  the  Act  amending  the  original 
Sequestration  Act  provided  that  “in  case  any  debtor 
shall  in  good  faith  confess  his  indebtedness,  as  aforesaid, 
but  shall  be  unable  to  state  the  amount  of  his  indebted¬ 
ness  or  shall  be  in  doubt  whether  the  creditor  or  owner 
of  the  debt  is  an  alien  enemy,  the  Court  shall  proceed  to 
ascertain  the  character  of  the  creditor  or  owner,  and  the 
true  amount  of  such  indebtedness,  and  to  that  end  shall 
direct  such  proceedings  as  shall  be  adapted  to  the  na¬ 
ture  of  the  case  and  decree,  according  to  the  facts  found 


In  the  case  being  dealt  with  the  Court  concludes 
that  no  judgment  could  be  given  solely  on  an  answer 
which  throws  reasonable  doubt  upon  the  amount  of  or 
title  to,  the  debt,  and  in  line  with  Judge  Harden’s  uni¬ 
form  rule  in  other  like  cases,  declines  to  draw  any  pre¬ 
sumption  of  law  from  such  a  state  of  facts. 

In  another  portion  of  the  opinion  he  says : 

“If  in  the  difficulties  attending  the  procure¬ 
ment  of  proofs,  in  state  of  war,  mistakes  are 
made,  or  injustice  is  done  to  innocent  parties, 
there  is  consolation  in  reflecting  that,  not  only 
is  the  faith  of  the  Confederacy  pledged  to  the 
true  and  proper  disposition  of  the  sequestered 
fund,  but  that  its  honor  is  involved  in  seeing 
that  injustice  be  corrected.” 

The  full  facts  contained  in  the  answer  of  the  gar¬ 
nishee  are  not  reported,  but  it  may  fairly  be  presumed 
that  the  answer  made  it  uncertain  as  to  whether  the 


154 


Warren  Grice 


present  creditor  was  or  was  not  an  alien  enemy,  and  in 
the  absence  of  any  such  proof,  the  Court  refused  to  issue 
a  peremptory  order  against  him.  No  one  can  read  this 
lengthy  opinion  without  being  impressed  with  the  learn¬ 
ing  and  vigorous  mind  of  the  Judge  who  delivered  it; 
nor  will  he  be  less  impressed  with  the  high  sense  of  honor 
entertained  by  the  Judge  and  his  anxiety  to  see  that  no 
injustice  is  done  innocent  parties.  It  would  have  been 
quite  easy  for  this  Confederate  States  Judge  to  have  se¬ 
questered  this  debt  and  left  Lawshe  and  Purtell  to  take 
the  consequences  of  a  subsequent  suit  hied  against  them 
by  the  rightful  owner,  in  the  event  such  rightful  owner 
was  not  an  alien  enemy,  and  to  have  followed  this  line 
would  have  aided  the  coffers  of  the  poverty-stricken  Con¬ 
federacy ;  but  the  judicial  department  of  the  Confederate 
States  of  America  was  as  careful  to  visit  no  undue  hard¬ 
ship  on  neutrals  as  were  its  military  leaders,  and  the 
opinion  ends  in  these  words : 

“In  concluding  these  lengthened  views,  it 
only  remains  to  say  that  I  think  the  garnishees 
in  this  case  have  properly  asked  the  protection 
of  the  Court  in  the  further  proceedings  to  be 
had  against  them;  that  in  respect  to  open  ac¬ 
counts  once  due  to  persons  now  shown  to  be 
alien  enemies.  I  think  it  is  a  conclusion  of  law 
that  they  are  still  so  due,  and  these  are  not  cases 
contemplated  by  the  amendatory  Act,  when  it 
requires  a  doubtful  ownership  to  be  supported 
by  extrinsic  proof,  and  further,  in  respect  to 
negotiable  debts,  I  think  the  objection  has  been 
well  taken.  There  must  be  some  proof  as  to 
the  ownership  of  the  paper,  negotiable  on  its 
face,  and  which  is  not  shown  by  the  answer  to 
have  been  in  the  hands  of  or  owned  by  alien  ene¬ 
mies,  at  the  time  when  the  law  forbade  the 
transfer,  such,  at  least,  seems  to  me  to  be  the 
law  on  the  subject.” 
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The  letter  books  of  Judge  Harden  contain  much  cor¬ 
respondence  between  him  and  the  Judges  of  the  Confed¬ 
erate  Courts  of  Alabama,  South  Carolina  and  Florida, 
on  various  questions  of  law  and  practice;  and  once  he 
held  court  at  Tallahassee  by  interchanging  with  Judge 
Hawkins,  as  he  says.  He  writes  to  various  lawyers  on 
matters  connected  with  the  Courts — to  Judge  James  S. 
Hook,  to  Judge  E.  A.  Nesbit,  William  Dougherty,  Julian 
Hartridge,  Gen’l  Wm.  Y.  Hansell,  and  to  John  Erskine, 
Esq.  Indeed,  he  seems  to  have  kept  up  a  regular  corre¬ 
spondence  with  that  genial  Irish  gentleman  who  was 
afterwards  to  preside  in  the  United  States  Courts  in  our 
State.*®  He  wrote  many  letters  to  Honorable  Wade 
Keyes,  Assistant  Attorney  General.  One  of  the  most 
interesting  of  these  is  a  communication  in  which  he  takes 
position  that,  the  Confederate  States  Constitution  pro¬ 
viding  that  the  salaries  of  the  Judges  shall  be  dimin¬ 
ished  during  their  continuance  in  office,  the  Act  impos¬ 


ts  In  n  letter  from  him  to  the  future  Judse  Enkine,  dated  January  28, 
1868,  (Letter-Book,  pase  149),  occur  these  words: 

“I  need  not  repeat  the  assurance  that  it  always  affords  me  pleasure 
to  hear  from  you,  and  especially  that  you  are  doing  well ;  hut  I  do  not  like 
to  hear  you  talk  about  writing  or  speaking  familiarly.  I  would  not  have  you 
do  otherwise.  I  know  little  or  nothing  that  I  would  not  tell  you,  and  after 
my  own  fashion,  and  I  trust  you  will  feel  no  other  way  toward  me.” 

In  this  same  letter.  Judge  Harden  also  says: 

"Hy  health  is  now  pretty  good ;  hut  I  am  worked  like  a  dray-horse, 
except  that  I  have  no  leisure  day  or  night.” 

In  another  letter  to  Judge  Erskine,  page  185  of  the  letter  book,  in  which 
he  addresses  him  as  “My  Dear  Friend.”  he  says: 

“I  had  not  time,  the  morning  I  left  Atlanta,  to  look  after  the  shot 
I  desired  to  purchase.  You  will  do  me  the  favor  to  inquire  if  the  article  can 
be  had  at  Atlanta.  No.  9  bird  shot;  is  one  kind  I  wish;  and  some  duck 
shot,  (No.  not  now  recoUected:)  say  8  or  10  pounds  of  each.  If  passible, 
and  the  price  is  not  too  exorbitant,  please  secure  some  for  me — the  quantity 
above  suggested,  if  practicable — and  let  me  know  the  result.  You  may  also 
engage  a  few  pounds  of  buck  shot,  if  to  be  had.” 

In  bis  letter  book,  at  page  107,  under  date  of  August  19,  1862,  be  begins 
a  letter  to  CoL  John  Erskine.  Atlanta.  Georgia,  as  follows: 

"My  dear  Sir:  I  do  not  wish  to  begin  another  letter  with  apologies; 
but  the  truth  is,  nobody,  except  the  occupant  of  the  place  which  I  have  the 
honor  to  bold,  knows  the  number  of  engagements  pressing  constantly  on  my 
mind,  or  the  amount  of  labor  I  am  compelled  to  undergo.  Questions  of  one 
kind  or  another  are  continually  before  me— some  of  larger,  some  of  smaller, 
importance — but  my  aim  is  to  decide  them  all  with  same  care  as  though 
the  District  Court  were  one  of  demter  resort.  Fortunately,  it  is  not;  yet,  I 
have  no  right  to  make  a  wrong  decision  if  I  can  help  or  avoid  it.  You 
know  me  too  well  to  suppose  I  am  merely  magnifying  my  labors;  although, 
were  you  to  see  me  now,  you  would  suppose  these  labors  were  of  benefit  to 
my  phytieal  frame.  You  will  be  surprised  however,  when  I  tell  you  that 
the  true  cause  of  my  improved  physique  is  great  temperance  in  tlw  use  of 
tobacco,  and  that,  for  almost  two  months  past,  I  have  smoked  but  thres 
cigars  a  day.” 


; 
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ing  a  tax  on  the  salaries  of  all  persons  in  the  Confeder¬ 
ate  service,  can  not  be  applied  to  the  salaries  of  the 
Judges.** 

Of  the  lawyers  who  seem  to  practice  in  the  Court, 
we  find  the  names  of  William  Law,  Thos.  E.  Lloyd,  L.  S. 
D’Lyon,  John  Erskine,  William  Ezzard,  David  Irwin, 
John  Collier,  R.  S.  Lanier,  Joseph  Ganahl,  E.  A.  Nesbit, 
L.  N.  Whittle,  A.  W.  Hammond,  B.  H.  Hill,  Julian  Hart- 
ridge,  Andrew  J.  Hansell,  William  Dougherty,  R.  D.  Har¬ 
vey  and  Dunlap  Scott. 

Not  infrequently,  questions  of  fees  would  be  referred 
to  him  .  He  made  a  record  of  his  findings  on  these.*’ 

Among  the  cases  before  Judge  Harden  were  three 
prize  cases  in  1861,  the  “Santa  Clara,”  the  “Sebasti- 
cook,”  and  the  “A.  B.  Thompson.”  These  three  ships 
were  all  condemned,  and  were  sunk  in  the  Savannah  River, 
below  Fig  Island,  to  obstruct  the  channel,  just  after  the 
battle  of  Port  Royal,  November  7,  1861.  The  hulls  were 
afterwards  found  by  E.  R.  Conant,  Engineer  in  charge 
of  United  States  Government  work  at  Savannah.  He 
discovered  that  they  contained  “Shooks”**  in  their  bot¬ 
toms.  The  notes  which  Judge  Harden  took  on  the  trial 


86  Letter  Book,  pafte  289.  The  Supreme  Court  of  the  United  States 
reached  a  similar  conclusion  dealing  with  the  same  language  in  the  United 
States  Constitution,  on  June  1,  1920,  in  the  case  of  Evans  vs.  Gore,  268  U.  S. 
246 ;  and  Chief  Justice  Taney,  expressed  the  same  view  in  a  letter  of  protest  he 
wrote  Mr.  Secretary  Chase  during  the  War  Between  the  States  and  which  is 
reported  in  167  U.  S.  701. 

87  On  page  268  of  his  Letter  Book,  v>e  find  the  following: 

"Under  reference  to  me,  by  the  Department  of  Justice  and  Col.  William 
Dougherty,  in  regard  to  the  compensation  of  CoL  Wm.  Dougherty  for  ser¬ 
vices  in  the  case  of  the  Confederate  States  against  George  Hall,  a  case  in 
Sequestration  still  pending  in  the  C.  S.  Court  for  the  Southern  District  of 
Georgia,  my  opinion  is  that  the  sum  of  Thirty  Five  Hundred  Dollars  would 
be  a  fair  compensation  for  Col.  D's  services  in  that  case  to  this  date. 

Edteard  J.  Barden. 

C.  S.  Dist.  Judge  tor  Ga." 

Letter  Book,  page  819: 

“Savannah,  8rd  October  1869. 

"Under  the  reference  to  me,  by  the  Department  of  Justice,  to  fix 
the  fee  of  Hon.  Julian  Hartridge  in  representing  the  Confederate  States 
in  the  case  of  the  ‘Water  Witch,’  in  admiralty,  I  decide  t^t  the  sum  of 
Fifteen  Hundred  Dollars,  would,  in  my  opinion,  be  about  fair  compensation." 

Edward  J.  Harden. 

C.  S.  Dist.  Judge  for  Ga." 

88  Both  the  Century  and  Webster  define  a  “shook”  as  a  set  of  boards  for 

a  sugar  box ;  a  set  of  stoves  and  headings  sufficient  for  one  hogshead,  barrel,  or 
the  like.  Ac.  . 
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of  these  cases  show  that  the  vessels  contained  much 
molasses  and  sugar,  shipped  in  hogsheads  and  boxes. 

Judge  Harden’s  salary  was  thirty-five  hundred  dollars 
a  year.  On  account  of  its  inadequacy,  he  seriously  con¬ 
sidered  resigning  the  Judgeship.  On  this  subject  he 
wrote  to  James  T.  Nisbet,  Esq.,  of  Macon,  as  follows: 

“Many  thanks  for  the  very  kind  and  consid¬ 
erate  private  postscript  which  you  annexed  to 
your  official  note  of  the  15th  inst.  My  position 
is  full  of  embarrassment;  and  whilst  I  feel  that 
the  place  I  hold  is  honorable  and  in  many  re¬ 
spects  agreeable,  yet  I  scarcely  see  how  I  can 
hold  on  to  it  with  the  inadequate  provision  made 
for  supporting  it.  It  seems,  the  Senate  recently 
passed  a  bill  to  increase  the  salary,  but  I  fear  it 
did  not  pass  the  House.  Yours  is  but  one  of  the 
many  assurances  I  received  that  my  resignation 
would  cause  regret ;  but  what  is  a  man  to  do,  if 
he  can’t  help  it!  Without  intending  a  pun  or  a 
bon  mot,  I  can  only  say  that  the  matter  is  still 
‘sub  judice,’  at  least  for  the  resignation  as  early 
as  1st  prox.  Mine  is  not  the  only  office  which  is 
poorly  paid ;  but  if  the  compensation  were  bare¬ 
ly  enough  to  live  on,  I  would  not  resign  and  thus 
sunder  relations  which  have  ever  been  agree¬ 
able  and  pleasant.  In  my  attempt  to  administer 
justice,  it  has  been  my  good  fortune  to  have 
associated  with  me  officers,  who,  like  yourself, 
have  been  helps  indeed,  to  say  nothing  of  pri¬ 
vate  and  social  friendships.’’** 

When  the  Confederacy  fell,  of  course  the  Confederate 
States  Court  ceased  to  sit.  In  due  course,  Judge  Harden 
was  “pardoned,”  not  without  being  first  arrested  by  the 
Federal  authorities,  to  be  released  a  little  later  on  bond 
to  sign  which  so  many  substantial  citizens  volunteered 
that  the  paper  did  not  have  room  for  all  their  signatures. 
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Judge  Harden’s  private  library  was  taken  from  him  by 
the  Union  soldiers.  He  remained  in  Savannah,  a  useful 
and  honored  citizeen,  until  the  day  of  his  death,  and  sub¬ 
mitted  the  first  motion  made  before  Judge  John  Erskine 
when  in  November,  1866,  he  opened  the  first  Circuit 
Court  of  the  United  States  for  the  District  of  Georgia, 
since  the  Honorable  John  C.  Nicoll  vacated  that  bench 
in  1861. 

The  life  of  the  Confederate  States  Court  for  Georgia, 
presents  a. unique  and  a  half  forgotten  chapter  in  the 
Judicial  history  of  our  State.  Its  record  will  bear  the 
closest  scrutiny,  and  shows  nothing  of  which  Georgians 
need  be  ashamed.  It  was  a  court  of  dignity  and  power; 
and  in  its  personnel,  as  well  as  in  its  judgments,  orders 
and  decrees,  it  fitly  represented  the  Judicial  Department 
of  that  short-lived  republic  of  the  Southern  States. 


THE  SPANIARDS  IN  NORTHERN  GEORGIA 
DURING  THE  SIXTEENTH  CENTURY 


By  J.  G.  Johnson,  Ph.  D. 

University  of  Colorado 

Exploration  and  Presidios 

In  August,  1566,  Menendez  de  Avilles,  governor  and 
adelantado  of  Florida,  visited  the  Spanish  presidio  of 
San  Felipe  on  Port  Royal  Sound.  Finding  the  garrison 
menaced  by  an  acute  scarcity  of  food,  and  in  order  “to 
discover  and  conquer  the  interior  country  from  there  to 
Mexico,”  he  ordered  Captain  Juan  Pardo  to  lead  an  expe¬ 
dition  of  one  hundred  fifty  men  into  the  back  country, 
quartering  a  number  of  the  troops  on  the  natives  at  inter¬ 
vals  along  the  route.  The  captain  was  further  instruct¬ 
ed  to  visit  such  caciques  as  showed  dispositions  of  friend¬ 
ship,  and  fortify  positions  between  San  Felipe  and  New 
Spain.  Accordingly,  on  November  1  Pardo  set  out.  His 
route  lay  to  the  northwest,  probably  paralleling  the  course 
of  the  Combahee.  At  a  point  forty  leagues  from  San 
Felipe  he  constructed  a  fort.  Turning  westward  toward 
the  Savannah  he  reached  Cufitatchiqui,  the  first  European 
to  visit  the  famous  Indian  town  since  de  Soto’s  sojourn 
there  in  1540.  From  here  he  moved  northward  until  he 
came  to  the  Cheraw  country  at  the  head  of  Broad  River. 
Finding  the  mountains  covered  with  snow,  he  was  un¬ 
able  to  proceed  farther,  so  he  constructed  a  fort,  San 
Juan,  so  called  for  himself,  at  Juada,  an  Indian  village. 
While  the  party  was  resting  near  Juada  a  letter  from 
Menendez  reached  Pardo  bidding  him  return  to  San  Fe¬ 
lipe  and  assume  command  of  the  fort  during  the  tempo¬ 
rary  absence  of  las  Alas,  the  commandant.  Leaving  his 
sergeant,  Boyano,  with  a  few  men  to  hold  the  new  fort, 
Pardo  hastened  back  to  the  coast.' 

1  Pardo’s  own  account  of  this  expedition  is  found  in  Ruidiax,  La  Flor¬ 
ida  SM  eonouiota  v  eolonixaeion  vor  Pedro  Henindex  de  AvUex.  (Madrid,  1894), 
tomo  II,  466-469. 
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Thirty  days  after  returning  to  San  Felipe  Pardo  re¬ 
ceived  a  letter  from  Boyano  informing  him  that  he  had 
fought  a  great  battle  with  the  cacique  of  Chisca,  in  the 
mountainous  region  now  comprised  in  northeast  Georgia. 
If  one  is  to  believe  Boyano’s  account  of  his  exploits  his 
enemies  were  almost  exterminated  as  a  result  of  his  cam¬ 
paign.  He  reported  that  more  than  a  thousand  Chiscas 
were  killed  in  this  comibat.  Of  his  own  followers  two 
were  slightly  wounded.  While  awaiting  permission  to 
continue  the  warfare  the  sergeant  received  an  offensive 
message  from  one  of  the  Chisca  chieftains.  Without  fur¬ 
ther  delay  he  again  attacked  the  Indians.  This  time  he 
claimed  more  than  fifteen  hundred  of  the  foe  were  killed 
and  burned.*  If  any  truth  attaches  to  the  account  of  the 
struggle  Boyano  was  undoubtedly  assisted  by  a  large 
force  of  Indian  allies  whom  he  omitted  to  mention.  The 
contest  having  been  terminated  to  his  advantage,  Boyano 
now  set  forth  for  the  west.  After  a  number  of  days  he 
reached  Chiaha,  “a  great  town  surrounded  by  very  fine 
rivers.”  The  land  was  “very  rich  and  broad.”  Near  by 
were  several  other  native  villages,  all  surrounded  by 
rivers.  There  were  many  “blissful  vales;”  in  fact  the 
chronicler  described  it  as  a  “land  for  angels.”  Doubt¬ 
less  Chiaha  was  at  or  near  the  confluence  of  the  Etowah 
and  Oostenaula  rivers  where  stands  the  present  city  of 
Rome,  Georgia.  Here  Boyano  was  well  received  by  the 
Indians.  His  entrance  into  the  village  was  most  impres¬ 
sive.  Temporarily  forsaking  the  rude  life  of  a  soldier, 
he  was  borne  aloft  on  a  litter  while  the  natives  vied  with 
each  other  in  doing  him  honor.  With  the  consent  of  the 
Indians  a  fort  was  constructed  at  Chiaha  and  christened 
Santa  Elena.  Here  he  determined  to  await  the  arrival 
of  Pardo,  and  had  his  men  plant  wheat  and  barley  around 


2  See  J.  G.  Johnson  in  The  Georgia  Hietorieal  Quarterig,  V<d.  VII,  no.  4, 
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the  blockhouse  while  he  basked  in  luxurious  ease  sur¬ 
rounded  by  the  admiring  savages.’ 

Pardo  set  forth  on  a  second  expedition  September  1, 
1567.  Following  his  previous  line  of  march  he  soon 
arrived  at  Juada  where  he  tarried  long  enough  to  placate 
the  Indians  who  were  threatening  Fort  San  Juan.  Cross¬ 
ing  over,  or  skirting  to  the  southward  of  the  mountains 
of  western  South  Carolina,  he  entered  Georgia  at  the 
headwaters  of  the  Savannah,  three  laborious  days  being 
necessary  for  the  journey  to  the  town  of  Tocax,  a  name 
that  has  been  identified  with  Toccoa.  In  the  mountains 
nearby  the  Spaniards  found  “an  abundance  of  grapes, 
chestnuts,  nuts,  and  great  quantity  of  other  fruits.”  In 
his  enthusiasm  the  historian  of  the  expedition  maintains 
that  the  region  is  “better  than  the  Sierra  Morena,  be¬ 
cause  there  are  many  meads  in  it,  and  the  land  is  by  no 
means  rugged.”^  From  Tocax  the  party  proceeded  to 
Cauchi, — seemingly  an  abridgment  of  Chattahoochee.® 
From  evidence  hereinafter  presented  it  would  seem  that 
Cauchi  was  in  Nacoochee  Valley  near  the  junction  of  the 
Sautee  and  Chattahoochee  rivers.  The  vicinage  of  Cau¬ 
chi  was  described  as  “very  important  land;”  in  truth  “it 
can  vie  with  Andaluzia,  and  the  whole  of  it  is  very  rich.”® 
Pardo  now  pushed  forward  to  the  next  town  of  conse¬ 
quence,  Tenasqui.  Considerable  excitement  was  occa¬ 
sioned  among  the  Spaniards  when  Pardo  announced  that 
from  here  he  saw  smoke,  which  he  believed  arose  from 

8  Barcia,  Bntayo  chronologieo  para  la  hittoria  general  de  la  Florida, 
(Hadrid.  1728),  116-128;  "Relaeidn  eserita  por  Juan  de  la  Vandera,”  in  Ruidiaz, 

La  Florida,  II,  484-486 ;  “Relaeidn  del  viaKe.  .  .  eserita  pol  el  soldado  Francisco 
Martinex,”  Ibid.,  478-480.  A  translation  of  Vandera’s  account  is  found  in  tbs 
Hietorical  Magaeine.  Vol.  IV,  1860,  280-282.  There  is  considerable  disasreement  ^ 
as  to  the  location  of  Chiaha.  Mooney,  “Myths  of  the  Cherokees,”  in  Nineteenth 
Annual  Report  of  the  Bureau  of  Atnerieon  Ethnology,  Part  1,  24,  106  et  sso. 
places  it  near  the  present  Columbus,  Georsia.  Gataehet  in  The  Migration  Legend 
of  the  Creek  Indiane,  I.  190,  says  Chiaha  means  “the  place  of  the  otters,”  and 
was  located  on  the  Tennessee  Rirer.  French  in  The  Hietorical  CoUeetione  of 
Louieiana.  II,  101-102,  locates  it  on  the  Flint,  Apalachicola,  or  Coosa  Riser. 
Pickett,  Hietory  of  Alabanta,  I,  i(,  Fairbanks,  Hietory  of  Florida,  76,  Shea  in 
Narrative  and  Critical  Hietory  of  America,  II,  247,  Jones,  Hernando  de  Soto,  86, 
all  locate  it  at  the  junction  of  the  Etowidi  and  Oostenaula. 

4  Vandera  in  Ruidias,  La  Florida,  op.  cit. 

6  Shea  in  Hietorical  Magaeine,  IV.  1860,  281. 
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the  reduction  of  silver.’  Soon  after  taking  leave  of  this 
town  the  party  arrived  at  Chiaha  where  they  found  Boy- 
ano  and  his  men. 

After  a  brief  rest  at  Chiaha  Pardo  prepared  to  con¬ 
tinue  the  journey  to  Coca,  the  seat  of  a  powerful  tribe 
of  the  Upper  Creeks,  in  the  present  state  of  Alabama. 
At  the  end  of  three  days  he  arrived  at  Chalaume,  about 
which  were  extensive  plains  abounding  in  grapes  “as 
good  as  there  are  in  Spain.”  Two  leagues  beyond  Cha¬ 
laume  the  Spaniards  reached  Satapo,  the  western  termi¬ 
nus  of  the  expedition.  The  hostility  of  the  Creeks,  who 
were  collecting  a  force  to  oppose  the  strangers,  forced 
Pardo  to  forego  his  plan  of  visiting  Coca.  One  of  the 
Spanish  soldiers,  however,  accompanied  by  a  party  of 
friendly  natives,  succeeded  in  reaching  the  Creek  town, 
from  which  he  brought  back  glowing  reports.  Accord¬ 
ing  to  the  information  gathered  by  Pardo,  Coca  was  the 
largest  town  of  the  interior,  and  strangely  enough, 
“it  is  under  the  meridian,  and  even  less.”  From  Coca  to 
Trascaluza  [Tuscaloosa]  was  seven  days  journey;  and 
from  Trascaluza  to  New  Spain,  nine  days,  all  of  desert.® 

Again  Pardo  betook  himself  to  Chiaha  for  a  brief  rest 
before  undertaking  the  long  return  to  Port  Royal.  While 
here  he  caused  the  fort  erected  by  Boyano  to  be  strength¬ 
ened  and  garrisoned  by  a  corporal  and  thirty  soldiers. 
The  party  then  retraced  its  steps  to  Cauchi,  where  a 
blockhouse  was  built  and  left  in  charge  of  a  corporal 
and  twelve  soldiers.  The  Cauchi  fort  was  constructed  at 
the  request  of  the  chief,  who  pretended  to  be  most  desir¬ 
ous  of  obtaining  Christians  to  instruct  his  people,  but  in 
reality  he  desired  allies  to  assist  in  repelling  the  attacks 
of  his  neighbors.  Having  now  fortified  the  route  to  New 
Spain  Pardo  returned  to  San  Felipe.® 

7  Rnidiax.  La  Florida,  II,  467. 

8  Shea  in  Hittorical  Magazine,  loe.  eit;  Ruidiaz,  La  Florida,  II,  478-486. 

9  Shea  in  Hittorical  Magazine,  op,  eit;  Ruidiaz,  La  Florida,  op.  eit.  The 
French  version  of  Pardo’s  exp^ition,  sent  to  Charles  IX  hy  the  French  amhas- 
sador  at  the  Spanish  court,  H.  Fourquevaux,  is  filled  with  startling  inaccuracies. 
According  to  this  account:  "The  captain  Jehean  Pardo,  governor  of  the  point 
of  Santa  Elena  in  Florida  has  written  that  he  has  sent  thirty  soldiers  in  a  brig¬ 
antine  one  hundred  leagues  up  the  said  river  of  Sants  Elena,  and  some  of  ttem 
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With  the  exception  of  de  Soto’s  well  known  expedi¬ 
tion,  the  entrada  of  Pardo  and  Boyano  was  the  first  sys¬ 
tematic  effort  to  explore  the  interior  of  Georgia.  It  is 
possible  that  Narvaez  in  1528  had  wandered  over  the 
present  dividing  line  of  Georgia  and  Florida.  It  may  be 
that  de  Luna  crossed  into  Georgia  territory  in  1658,  but 
it  is  highly  improbable  that  he  reconnoitered  the  lands 
to  the  east  of  Coca.  The  significance  of  the  Pardo  expe¬ 
dition  lies  in  the  fact  that  European  establishments  re¬ 
sulted  from  the  undertaking.  Were  it  possible  to  tell 
the  story  of  the  presidios  at  Chiaha  and  Cauchi  it  is  not 
inconceivable  that  much  of  the  early  animosity  of  the 
Indians  toward  the  English  would  be  explained. 


Evidences  of  Mining  Activities 


What  became  of  the  garrisons  left  in  the  interior  by 
Pardo?  How  long  was  northern  Georgia  occupied  by 
the  Spaniards?  Aside  from  the  Indian  wars,  in  which 
they  certainly  participated,  what  undertakings  did  the 
soldiers  of  the  presidios  engage  in?  These  questions  are 
difficult  to  answer.  Of  Fort  Santa  Elena  at  Chiaha  we 
hear  no  more.  The  probability  is  that  the  hostile  Cre^ 
soon  destroyed  the  little  fortification  and  killed  or  drove 
out  the  garrison.  Concerning  the  presidio  at  Cauchi  our 
information  is  pitifully  meagre,  but  from  this,  and  from 
material  remains  noted  in  Nacoochee  Valley,  it  is  possible 
to  speak  with  some  assurance.*** 


v/ccc 


havins  landed  on  the  north  eide,  tber  went  thirty  leacues  oyer  land  away  from 
the  eaid  river,  and  have  found  at  the  foot  of  the  mountains  an  open  town,  the 
houses  huilt  of  stone,  and  a  smali  castle  also  of  stone  where  there  was  a  tower. 
The  inhabitants  are  peaceable  and  appear  to  be  Kood  people.  They  are  dressed 
in  cotton  shirts  and  the  furs  of  various  beasts.  They  sow  com  and  other  seed. 
There  are  oxen,  but  they  are  small.  The  land  is  fertile  and  they  have  trees 
bearins  various  fruits  which  are  Kood  to  eat.  There  are  mines  of  gold  and  silver. 
And  they  told  the  said  soldiers  that  several  days’  distance  farther  on  there  was 
a  population  of  bearded  men :  they  were  unable  to  learn  if  they  were  Frenchmen 
or  Spaniards,  neither  were  they  allowed  to  proceed  farther;  the  said  Indians, 
however,  gave  them  food  and  provisions  for  their  return  to  the  brigantine,  and 
thus  they  returned  to  the  said  fort.”  Douais  (ed.).  Dipiehea  de  M.  Fourquavaum 
Ambaaaadaur  ds  Sot  CkarUa  IX  sit  Eapagna  lStS~t57t,  (Paris.  18M),  806.  Cf. 
Lowery,  Spoittsfc  Settlements  within  tha  present  Imits  of  tka  VnUad  SUUaa,  lSt$- 
1S74.  (New  York.  1906),  Appendix  Z,  451-462. 

10  If  possible  it  would  be  interesting  to  see  how  Canchi  came  to  be 
Nacoochee.  Both  names  are  apparently  of  Indian  derivation.  Oo  a  contempo- 
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When  the  first  English-speaking  settlers  migrated  to 
Nacoochee  Valley  from  Burke  County,  North  Carolina,  ! 
in  1822  the  evidences  of  earlier  mining  activities  were  | 
exceedingly  numerous.  Deep  shafts  were  noted,  with  | 
trees  growing  above  and  springing  from  the  mouths  and  " 
sides  of  the  pits.  On  Duke’s  Creek,  near  the  present 
village  of  Helen,  Georgia,  shafts,  apparently  sunk  two  I 
or  three  centuries  previously,  and  ruins  of  old  houses 
long  covered  over,  pointevi  to  a  remote  occupation  of  the 
region  by  an  advanced  race.  Furthermore,  metallic  frag-  i 

ments  of  tools  of  European  manufacture  were  found.*^  ! 

Two  miles  from  the  famous  Nacoochee  Indian  Mound,  at  ! 
the  confluence  of  the  Chattahoochee  and  Sautee,  early  | 
miners  found  the  ruins  of  an  old  fortification  such  as 
was  constructed  by  the  European  settlers.  Could  this 
have  been  the  fort  built  by  Pardo  at  Cauchi?  In  certain  F 

localities  in  the  Valley  the  hillsides  were  honeycombed  | 

with  old  shafts — the  entrances  to  many  of  them  being  | 

•  filled  with  the  debris  of  centuries.  When  hydraulic  min¬ 
ing  was  introduced  many  of  the  concealed  shafts  col-  1 
lapsed  under  the  pressure  of  the  water.^^  All  these  re-  I 

'  mains  date  from  a  period  antedating  by  more  than  a  I 

century  English  penetration  of  the  region.  The  low  i 
state  of  civilization  of  the  Indians,  as  well  as  the  Euro¬ 
pean  tools  used,  preclude  the  supposition  that  the  opera¬ 
tions  were  carried  on  by  the  natives.  [ 

The  inhabitants  of  northeast  Georgia  are  convinced  | 
that  de  Soto  and  his  followers  mined  for  gold  in  Nacoo¬ 
chee  in  1540.  This  is  easily  disproved  by  a  most  cursory  ’> 


raneous  map  of  the  region  explored  by  de  Soto,  presumably  drawn  by  one  of  Us 
followers,  and  first  publiabed  in  Harrisse,  Diteovery  of  North  AiHtriea,  GuasuUi  is 
shown  in  the  approximate  neichborhood  of  Naeooehse  Valley.  On  the  Mitchell 
Map  of  1765,  reproduced  in  Swanton,  Early  Hiotory  of  tho  Croak  /itdians  and 
their  Neighbora,  Naquaatee  and  Kanoehe  are  shown. 

11  McCallie,  Gaologieal  Survey  of  Georgia,  Bulletin  i-A.  The  conclusions 
set  forth  in  this  paper  were  arris^  at  after  a  personal  examination  of  the 
recion.  questioning  the  inhabitants  of  the  Valley,  and  examininc  all  arailable 
records  pertainins  to  the  Spanish  explorations  occupation. 

12.  These  facts  I  have  on  the  authority  of  Mr.  Victor  G.  Bristol  of  Sau¬ 
tee,  whose  grandfather  was  in  the  vansuard  U  the  settlers  from  North  Carolina 
in  1822.  Until  recently  Mr.  George  W.  Williams,  of  Charleston,  South  Carolina, 
was  said  to  have  had  in  his  possession  some  of  the  old  tools  found  in  the 
vicinity,  but  this  could  not  be  verified. 
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examination  of  the  chronicles  of  de  Soto’s  expedition. 
Neither  the  Gentleman  of  Elvas,  Ran j  el,  nor  Biedma  men¬ 
tions  extensive  prospecting  for  precious  metals.  Accord¬ 
ing  to  Ran  j  el  the  party  left  Xuala  on  May  25,  and  after 
a  few  days  march  arrived  at  Guasili  [Guaxule,  Nacoo- 
chee] .  “The  next  day  messengers  of  peace  appeared  and 
they  arrived  early  at  Guasili,  and  they  gave  them  many 
tamemes,  many  little  dogs  and  com;  and  since  this  was 
a  fine  stopping  place,  the  soldiers  afterwards  in  throwing 
dice  called  out  ‘the  house  of  Guasuli,’  or,  a  good  throw. 
Monday,  which  was  the  last  day  of  May,  the  Governor 
left  Guasili.  .  The  Gentleman  of  Elvas  says  that 
“at  the  end  of  five  days  the  Governor  arrived  at  Guaxule. 
The  Christians  being  seen  to  go  after  dogs,  for  their 
fiesh,  which  the  Indians  do  not  eat,  they  gave  them  three 
hundred  of  those  animals.  Little  maize  was  found  there, 
or  anywhere  upon  that  route.  The  Governor  sent  a  na¬ 
tive  with  a  message  to  the  cacique  of  Chiaha,  begging 
that  he  would  order  some  maize  to  be  brought  together  at 
his  town,  that  he  might  sojourn  there  some  time.  He 
left  Guaxulle,  and  after  two  days’  travel  arrived  at  Can- 
asagua.  .  Biedma  tells  us  that  at  Guaxule  the  chief 
had  his  abode  on  a  mound.^^  It  is  more  than  evident 
that  even  though  de  Soto’s  party  had  been  supplied  with 
mining  tools,  they  tarried  at  Guaxule  but  a  short  time. 
The  extent  of  the  ruins  leads  one  to  think  the  mining 
operations  were  the  result  of  years  of  labor. 

Some  writers  have  fallen  into  the  error  of  attributing 
the  evidences  of  early  mining  in  northeast  Georgia  to  the 
activities  of  Tristan  de  Luna.  However,  it  is  fairly  cer¬ 
tain  that  his  party  did  not  penetrate  far  to  the  east  of 
Coca.  Most  likely  they  were  never  nearer  than  two  hun¬ 
ts  Translation  of  Ranjel's  IMaei&n  in  Bourne  (ed.),  ATarratives  e/  <U 
Soto,  II.  106. 

14  Translated  in  Spanioh  Emplor&rt  m  tke  United  Statee,  177-178.  It  may 
be  seen  from  thin  account  that  Pardo’s  itinerary  paralleUed  that  of  de  Soto  in 
this  resion. 

15  Lowery,  Spanish  Settlements  in  the  United  States,  ISlt-lSIt,  (New 
York,  1901),  281.  This  apparently  was  the  Naeooehee  Mound. 
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dred  miles  of  Nacoochee  Valley.  Moreover,  there  is  no 
evidence  to  show  that  they  were  supplied  with  mining 
tools.  It  is  very  well  known  that  de  Luna  remained  but 
a  short  time  in  the  interior,  and,  as  has  been  indicated, 
the  sinking  of  the  shafts  was  the  work  of  years. 

Apparently  the  mining  can  be  attributed  only  to  the 
Cauchi  garrison.  It  is  certain  that  the  Spaniards  must 
have  heard  of  gold  in  this  region,  and  while  guarding  the 
road,  as  they  believed,  to  New  Spain,  it  is  more  than 
probable  that  they  employed  their  time  in  prospecting. 
This  conclusion  seems  entirely  plausible  when  it  is  re¬ 
called  that  the  upper  reaches  of  the  Chattahoochee  was 
the  greatest  gold  producing  region  of  the  United  States 
prior  to  the  discovery  of  the  California  deposits.  Aside 
from  present  day  speculation,  the  early  colonists  of  Car¬ 
olina  often  heard  rumors  of  Spanish  mines  to  the  west, 
and  furthermore,  they  believed  them.  In  1669  and  1670 
the  German  traveller,  Johannes  Lederer,  visited  Carolina 
and  Virginia.  He  avers  that  the  Spaniards  at  that  time 
were  working  gold  and  silver  mines  in  the  Appalachians. 
According  to  his  account  he  saw  specimens  of  the  metals ; 
but  his  flamboyancy  makes  it  difficult  to  place  much  cre¬ 
dence  in  his  statements.  “Had  I  had  with  me,”  he  writes, 
“half  a  score  of  resolute  youths  who  would  have  stuck 
to  me,  I  would  have  pushed  on  to  the  Spanish  mines.” 
As  late  as  1690,  James  Moore,  later  to  be  governor  of 
Carolina,  while  exploring  the  back  country  was  told  by 
Indians  that  the  Spaniards  were  working  mines  near  by. 
The  furnaces  and  bellows  used  by  the  miners  were  de¬ 
scribed  to  him,  and  only  a  quarrel  between  Moore  and 
his  guides  prevented  him  from  seeking  out  the  mines.^® 

16  Jones,  HMory  of  Gtorgia  (Boston.  1888).  60-70.  It  wss  hoped  that 
the  excavation  of  Nacoochee  Hound  a  few  years  mgo  by  a  vroup  of  ethnolosista 
would  throw  light  upon  the  Spanish  occupation  of  norUieast  Georgia.  However, 
with  the  exception  of  some  beads,  only  one  Spanish  coin  was  found.  This  coin, 
an  eight-real  piece,  dated  1808,  was  found  near  the  surface  and  at  the  base  of 
the  mound.  It  must  have  found  its  way  to  some  Cherokee  by  way  of  trade  with 
Florida  traders,  although  it  should  be  remembered,  Spanish  coins  were  by  no 
means  rare  in  the  United  States  at  that  period.  Cf.  Heye,  Hodge,  and  Pepper, 
TAe  Nacoochee  Mound  tn  Georgia  (New  York,  1818),  99. 
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That  the  Spanish  soldiers  of  Cauchi  mined  for  gold 
in  Nacoochee  Valley  seems  quite  well  established.  But 
the  question  arises:  When  was  the  presidio  finally  de¬ 
serted?  Under  what  circumstances  did  the  Spaniards 
relinquish  their  hope  of  holding  north  Georgia  as  a  part 
of  Florida  for  the  crown  of  Castile?  It  was  recorded  in 
1584  that  the  natives  upon  whom  the  soldiers  were  quar¬ 
tered  revolted,  and  in  the  massacre  that  followed  only  a 
fifer,  his  wife,  and  daughter  escaped.”  Assuming  that 
Lederer  and  Moore  were  correct  in  maintaining  that 
Spaniards  were  engaged  in  mining  in  the  Appalachians 
in  1670  and  again  in  1690,  it  is  impossible  to  say  when 
they  returned  to  Georgia  after  the  massacre  referred  to 
above.  In  1597  an  expedition  from  St.  Catherine’s  Island 
into  the  interior  was  undertaken.  This  party  probably 
reached  the  neighborhood  of  the  present  city  of  Atlanta, 
but  no  mention  is  made  in  the  reports  of  those  partici¬ 
pating  in  it  of  presidios  or  mining  activities.^*  The  last 
quarter  of  the  sixteenth  century  was  a  period  of  despera¬ 
tion  for  Florida.  It  was  necessary  for  the  authorities  to 
put  down  several  severe  Indian  revolts,  and  it  is  very 
unlikely  that  Cauchi  was  re-garrisoned  until  peace  pre¬ 
vailed  again  on  the  frontier. 

A  very  similar  situation  prevailed  toward  the  close 
of  the  seventeenth  century.  We  learn  from  a  letter  writ¬ 
ten  to  the  Spanish  king  in  1680  that  the  “Chichumecos, 
Uchizes,  and  the  Chiluques”  had  allied  themselves  with 
the  English  and  were  making  war  against  the  Span¬ 
iards.”  If  Spanish  subjects  were  in  the  “Apalathean 
Mountains”  in  1690,  as  reported  by  Moore,  it  is  most  un¬ 
likely  that  they  remained  there  much  longer.  By  that 
time  Spain  was  on  the  defensive  on  the  Florida  frontier. 

17  “Relaeei6n  de  las  eoaaa  qae  han  pasado  en  la  Florida  toeantes  al  aerrieio 

de  Dios  y  del  Key.  Vino  eon  carta  de  Juan  Mendes,  6  de  Abril,  1S84.”  Lowery, 
Spanitk  Settlemint*.  Florida,  296-297. 

18  Katherine  Rcdinv  in  The  Goorgia  Hittorieal  Quartoriy,  VoL  VUI,  no. 
8.  216-228. 

19  Serrano  y  Sans.  Doeumentot  hUtorieoo  de  la  Florida  y  la  Luiaiaaa  eig- 
loe  xvi  al  svtii.  (Madrid,  1918),  21^219. 
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Laying  aside  conjecture  and  far-fetched  conclusions, 
the  positive  assertion  can  be  made  that  the  Spaniards 
explored  northeast  Georgia  and  established  presidios 
there  during  the  last  third  of  the  sixteenth  century.  Con- 
jecturally  they  mined  for  gold  and  fought  the  Indians  in 
the  same  region.  Were  it  possible  to  tell  the  story  with 
some  degree  of  adequacy,  a  chapter  of  no  little  interest 
would  be  added  to  the  colonial  history  of  Georgia. 
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Plans  for  the  Colonization  and  Defense  of 
Apalache,  1675^ 

Translated  and  edited  by 

Katherine  Reding,  M.  A. 

University  of  Kansas. 

Paper  188 

General  Archives  of  the  Indies,  Seville. 

(Audiencia  of  Santo  Domingo  58-2-5) 

Florida  June  15,  1675 

To  His  Majesty 

D.  Pablo  de  Yta  Salazar^  hereby  renders  account  of  the 
investigation  made  in  regard  to  the  most  suitable  places 
in  these  Provinces  for  settlement  by  Spanish  families. 
All  are  agreed  that  the  town  of  Apalache*  and  the  sur¬ 
rounding  territory  is  best  because  of  the  great  fertility  of 
the  soil.  If  the  settlers  be  farmers  the  crops  will  be 
abundant  on  account  of  the  richness  of  the  land,  as  may 
be  seen  by  the  wheat  which  the  friars*  sow  for  their  suste¬ 
nance.  Pablo  de  Yta  Salazar  gives  in  detail  the  immense 
advantages  of  sending  these  families  not  only  to  Apalache 
but  to  the  other  provinces.  They  will  serve  as  a  check 
to  the  enemy  English  and  French  who  have  settled  on 
the  bay  of  Mexico  and  are  trying  to  advance  into  this 
territory  because  of  the  rumor  of  its  great  fertility.  A 
declaration  of  this  has  been  made  by  an  adjutant  of  that 
garrison  who  came  from  Apalache  and  brought  testi¬ 
mony.  Moreover  it  is  suggested  that  these  families  and 

1  A  copy  of  thi*  docament,  the  orivinol  of  which  i*  in  the  Arehivas  of 
the  Indies  at  Seville,  may  be  found  in  the  Bancroft  CoUeetion,  in  the  Library 
of  the  University  at  California.  There  ia  also  a  copy  in  the  ^er  Collection  of 
the  Newberry  Library  in  Chicago. 

2  The  Kovemor  of  Florida. 

S  Tallahassee  is  the  center  of  what  was  the  Spanish  province  of  Apalache. 
The  esurly  Georpians  called  the  repion  Apalache  Old  Fields  from  the  deserted 
fields  which  were  overprown  with  pines. 

4  In  1666  there  were  nine  Franciscan  missions  in  Apalache ;  in  1680  the 
number  was  fourteen. 
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the  necessary  supplies  could  be  brought  with  very  little 
cost  from  the  provinces  of  Canaria®  by  chartering  a  ship 
which  would  go  directly  to  those  provinces,  stopping  only 
at  Habana.  This  stop  would  serve  to  familiarize  these 
settlers  with  the  culture  of  cotton  and  indigo,  for  if  there 
be  no  one  who  understands  the  matter,  little  progress 
would  be  made. 

My  Lady: 

Having  inquired  into  and  investigated  the  most  suit¬ 
able  places  in  these  provinces  to  make  a  settlement  of 
Spanish  families,  by  reason  of  the  interest  displayed  by 
Your  Majesty  in  former  years  and  in  virtue  of  the  royal 
order  of  last  year,  1664  [?],  which  ordered  the  Royal 
Governor  and  Officials  of  this  garrison  to  make  the  in¬ 
quiry,  I  hereby  report  as  follows:  All  agree  that  the 
best  site  is  that  of  Apalache  and  the  adjacent  territory 
on  account  of  its  fertility.  If  the  settlers  be  farmers  the 
crops  will  be  abundant  on  account  of  the  richness  of  the 
soil,  and  by  developing  agriculture,  such  advances  will  be 
made  that  even  the  fields  of  Flanders  will  not  be  superior. 
There  is  so  much  uninhabited  land  that  in  a  few  years 
those  who  come,  and  all  the  present  inhabitants  of  these 
provinces,  will  be  rich  from  the  harvests  which  are  prom- 
I  ised  in  such  abundance.  This  may  be  seen  from  the  small 
f  quantity  of  wheat  which  the  monks  sow  for  their  sup¬ 
port;  for  if  the  year  be  favorable  it  is  reaped  copiously, 
as  are  also  the  crops  of  corn  (which  is  the  universal  food 
of  these  provinces)  which  the  natives  and  some  infantry¬ 
men  of  this  garrison  plant.  But  these  fields  cannot  be 
extended  because  of  the  inconvenience  of  working  the 
'  land  by  hand;  but  with  the  introduction  of  oxen  and 
'  plows  which  the  settlers  would  use,  the  hard  physical 
■  laBbr  of  the  Indians  in  these  cropra  could  be  avoided,  and 
with  greater  knowledge  the  crops  could  be  improved.  In 
case  families  continue  to  come  to  these  provinces  as 


6  Canary  Islands. 
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they  do  to  New  Spain  and  Campeche,  another  advantage 
is  that  the  exportation  ^  produce  will  be  easy.  The  land 
is  level  and  there  are  many  navigable  riyers,  so  this  gar¬ 
rison  will  be  liberally  supplied,  thus  making  i^ecessary 
the  excessive  expense  occasioned  by  the  maintenance  of 
so  many  vessels  for  the  importation  of  flour  and  other 
necessary  supplies  now  brought  from  New  Spain.  Ac¬ 
cording  to  Your  Majesty’s  orders,  once  this  settlement 
were  made,  duties  would  be  imposed  for  the  royal  treas-  ^ 
ury  and  the  ^afety  of  these  provinces  would  be  greatly  | 
increased ;  fo^  this  group  of  families  with  the  assistance 
oTthe  natives  would  oppose  any  hostile  invasion  (which  r 
should  be  heeded  now).  It  is  probable  that  they  [the]  j 
English  and  French]  would  cease  their  attempts  to  ex¬ 
plore  this  place  if  there  were  living  here  those  who  could| 
defend  it;  but  as  it  is  now,  the  situation  is  indeed  dan¬ 
gerous.  We  are  fearful  lest  the  English  and  French® 
who  have  settled  on  the  bay  of  Mexico  which  joins  this 
canal  of  Bahama,  being  assured  of  the  fertility  of  the 
soil,  might  wish  to  advance  into  this  territory.  This  we 
have  from  a  declaration  made  by  an  adjutant  of  this  gar¬ 
rison,  who  came  from  the  Province  of  Apalache  (after 
having  written  to  Your  Majesty),  which  declaration  I  am 
now  sending  to  Your  Majesty.  'This  testifies  that  the* 
English  and  French  are  desirous  of  invading  these 
Provinces  in  the  vicinity  of  Apalache  and  Apalachocoli, 
the  natives  of  which  have  been  partly  converted  to  the 
Holy  Faith,  a  report  of  which  the  Bishop  of  Cuba  is 
sending  to  Your  Majesty.  If  the  fortification  which  has-  • 
been  erected  in  this  city  could  be  duplicated  in  that  Prov¬ 
ince,  repairing  with  very  little  effort  the  wooden  fortress 
there,  one  could  feel  much  safer,  for  today  the  aforesaid 
rumors  cause  much  uneasiness.  Wherefore,  by  reason  of 
the  advantage  to  your  royal  domain,  for  the  use  and  con¬ 
venience  of  these  Provinces,  for  the  protection  of  these 

6  The  English  settled  Charleston  in  1670,  bat  the  French  had  not  yet 
made  settiements  in  the  Soat^ 
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I  new  Christians  and  the  monks  who  attend  them,  it  would 
be  well  for  families  to  come  from  the  Canary  Islands. 
The  tii^^sportation  of  the  families  and  their  supplies 
would  be  very  -easy,  should  Your  Majesty  give  permis¬ 
sion  to  the  Duke  of  Vagel  to  bring  them  to  this  garrison 
to  be  registered,  and  to  stop  at  Havana  for  the  reasons 
already  given  Your  Majesty.  Furthermore,  since  the 
cotton  which  there  is  in  these  Provinces  is  not  being  har¬ 
vested  because  of  the  lack  of  any  one  who  understands  its 
culture,  it  would  be  well  that  the  Governor  of  Campeche 
send  the  twenty-four  families  of  Indian  weavers  which 
Your  Majesty  may  order  to  live  here  temporarily  while 
the  settlement  is  being  made.  They  could  attend  to  the 
fourifying  and  spinning  of  the  cotton  and  to  the  produc¬ 
tion  of  cochineal  and  indigo,  the  culture  of  which  is  not 
progressing  in  these  Provinces  since  no  one  understands 
their  care.  Having  received  this  information,  may  Your 
Majesty  decree  that  which  will  be  of  greatest  service  to 
your  royal  domain.  May  God  keep  your  royal  and  cath¬ 
olic  person  many  happy  years  for  the  glory  of  Christian¬ 
ity.  St.  Augustine  in  Florida,  June  15,  1676. 

At  Your  Majesty’s  feet, 

Pablo  de  hita  Salasar. 

*  (seal) 

Seville,  Santo  Domingo,  58-2-6 
(On  a  separate  paper  joined  to  this  letter  is  read:) 
Council,  19  of  December,  1676 

The  Relator  Ferrer  having  rendered  an  account  of  the 
statements  of  the  Governor  of  Florida  concerning  the 
settlement  of  the  Province  of  Apalache,  the  Council 
granted  that  the  orders  given  in  regard  to  the  importa¬ 
tion  of  Indian  weavers  from  Yucatan  be  approved;  that, 
in  regard  to  the  families  ordered  to  come  from  Seville 
or  the  Canaries,  efforts  be  made  to  have  them  trans¬ 
ported  in  licensed  ships  which  go  to  Florida — such  as 
are  sent  on  other  expeditions,  (seal) 
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(On  the  back  of  this  letter  is  read) 

Council,  30  of  January,  1676. 

Information  is  asked  of  the  casa  de  contrataeion  concern¬ 
ing  this  proposition.  Also  the  Governor  of  the  Canary 
Islands  is  requested  to  report  the  means  possible  to  trans¬ 
port  these  families;  and  if  he  is  not  opposed,  may  he 
grant  to  this  effect  the  specially  licensed  ship  herein  pro¬ 
posed — (seal).  On  March  17  the  communication  was 
sent  to  the  Canaries  for  report.  On  February  11,  rejwrt 
was  asked  of  the  Casa,  and  on  March — [sic],  of  the  Can¬ 
aries 

(Seville,  Santo  Domingo,  58-2-5) 
Edict  Corrected  (seal) 

In  the  city  of  St.  Augustine,  province  of  Florida,  on  the 
twenty-third  day  of  May,  1675,  Sergeant-Major  Don 
Pablo  de  Yta  Zalazar,  Governor  and  Captain-General  of 
this  city  and  its  provinces,  on  behalf  of  the  king  our  lord 
and  sovereign,  proclaimed  that  he  had  been  notified  that 
an  Indian  of  the  Chisca  tribe,  having  visited  an  EnglishI 
settlement  called  St.  George,  estabhohed  seventy  leagues) 
to  the  north  of  this  garrison,  reported  that  the  afore¬ 
mentioned  English  are  united  and  in  league  with  a  hos¬ 
tile  tribe  of  Indians  who  are  called  Chichimecos  for  the 
purpose  of  making  war  upon  the  natives  now  converted 
to  the  Catholic  religion  who  have  submitted  to  the  rule 
of  his  Majesty,  that  they  enter  these  Provinces  to  do 
them  harm  at  the  instigation  of  the  English,  who  likewise 
plan  to  come  by  sea,  to  which  end  they  have  sent  a  vessel 
to  reconnoitre  the  port  of  this  garrison.  He  reported 
furthermore  that  there  was  a  new  settlement  of  enemies 
in  the  Mar  del  Norte  [sea  of  the  north]  five  days  journey 
from  the  province  of  Apalache.  Therefore,  in  order  to 
know  the  foundation  of  these  reports,  to  safeguard  all 
the  ports  of  the  provinces,  and  to  render  account  to  his 
Majesty  as  to  the  best  methods  of  procedure,  his  grace 
hereby  orders  that  a  complete  investigation  be  made  and 
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that  the  adjutant  Andrez  Descouedo,  who  has  just  ar¬ 
rived  from  the  province  of  Apalache,  declare  under  oath 
all  that  he  has  heard,  in  order  that  the  truth  of  these 
reports  may  be  determined.  This  his  grace  decreed, 
ordered  and  signed — Pablo  de  Yta  Salazar.  Before  the 
official  scribe,  Alonza  Solana. 

(Seville,  Santo  Domingo,  58-2-5) 

Declaration 

In  the  said  city  on  the  said  day,  month,  year,  as  evi¬ 
dence  and  proof  of  that  stated  in  the  edict  of  his  grace, 
Sergeant-Major,  Governor  and  Captain-General  Don 
Pablo  de  Yta  Salazar,  there  was  summoned  into  the  pres¬ 
ence  of  his  grace  the  adjutant  Andres  Descuedo  who, 
having  taken  solemn  oath  and  having  listened  to  the 
.edict  of  his  grace  testified  as  follows :  That,  having  gone 
fin  the  company  of  Captain  Julio  Fernandez  de  Florencia 
I  of  the  aforementioned  province  of  Apalache  to  the  town 
!  of  St.  Joseph  de  Ocuya  Bogoli  to  barter  corn  for  the 
'  provision  of  this  fortress,  there  came  to  him  a  letter  from 
Lieutenant  Esteban  de  Lua,  commandant  of  the  infantry 
post  in  said  province,  in  which  the  lieutenant  notified 
him  of  the  report  of  a  certain  Indian.  This  Indian,  chief 
|of  the  Chisca  tribe,  told  the  lieutenant  how  a  woman  of 
( his  tribe  had  been  taken  prisoner  by  the  Chichimecos 
'  who  took  her  and  sold  her  for  a  shot  gun  in  the  English 
town  on  the  coast  called  St.  George.  While  she  was  there 
a  vessel  was  dispatched  for  the  sole  purpose  of  spying 
on  this  garrison.  Furthermore,  she  said  that  there  were 
English  in  the  village  of  the  Chichimecas  who  were  teach¬ 
ing  them  to  use  firearms  with  the  purpose  in  view  of 
coming  to  attack  this  garrison,  some  by  sea,  others  by 
land,  destroying  the  Xptianos  Indians  of  the  provinces  of 
<  Timucria  and  Apalache.  This  information  was  obtained 
by  the  said  chief  from  the  aforementioned  Indian  woman 
who  had  been  prisoner  and  who  had  escaped  from  the 
English.  Furthermore,  the  lieutenant  told  the  captain 
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how  a  friar  of  the  order  of  St.  Francis,  called  Fray  Rod-| 
rigo,  who  assists  in  the  conversion  of  the  Chacata  Ind-1 
ians,  had  had  word  through  Indians  of  another  tribe,  that\ 
five  days  distant  from  the  town  in  which  he  ministers,  < 
there  had  arrived  four  Englishmen  who  had  come  from 
a  new  settlement  which  they  have  at  the  mouth  of  a  large 
river,  for  the  puriwse  of  exploring  and  laying  waste  the 
land.  This  monk  sought  out  the  Indians  who  had  brought 
this  news  and  offered  a  reward  to  him  if  he  would  bring 
exact  information  concerning  the  location  and  condition 
of  this  town;  and  his  report  coincided  with  that  of  the 
others.  The  witness  hereby  swears  to  the  truth  of  this 
statement  and  signs  it  with  his  grace — Pablo  de  Yta 
Salazar,  Andres  des  Couedo.  Certified  by  Alonso  Solana,\ 
official  scribe.  This  agrees  with  *he  original  which  re¬ 
mains  in  my  possession  that  it  may  be  at  the  demand  of 
the  lord-governor  and  captain-general.  I  testify  to  this. 
May  26,  1675.  I  make  my  sign  [place  of  the  sign]  in 
testimony  of  the  truth,  Alonso  Solana,  official  scribe  and 
notary  public,  (seal) 

We,  the  official  judges  of  the  exchequer  of  these  prov¬ 
inces  of  Florida,  certify  that  Alonso  Solana,  whose  signa¬ 
ture  appears  on  these  documents,  is  an  official  notary  pub¬ 
lic  of  the  government  and  that  these  documents  so  signed 
by  his  name  are  legal.  Signed  in  the  city  of  St.  Augus¬ 
tine  in  Florida,  June  8,  1676.  Antonio  Menendes  Mar¬ 
ques — (seal)  Francisco  de  la  Rocha  (seal). 

The  Rives  Family 

Full  information  is  desired  by  the  undersigned  con¬ 
cerning  careers,  births,  marriages,  and  deaths  of  all  de¬ 
scendants  of  the  Rives  Family,  including  female  lines, 
for  inclusion  in  a  family  history  to  be  published  pri¬ 
vately. 

William  Rives,  born  about  1762  in  Sussex  County, 
Virginia,  son  of  William  and  Lucy  (Shands)  Rives  and 
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uncle  of  WilHam  Cabell  Rives,  statesman,  is  known  to 
have  settled  in  Georgia. 

George  S.  Rives,  born  June  2,  1772,  in  Sussex  County, 
Virginia,  son  of  Christopher  and  Elizabeth  (Mason) 
Rives  is  also  known  to  have  settled  in  Georgia  at  Sparta 
in  Hancock  County.  He  married.  May  9,  1801,  Nancy 
Shackelford,  and  died  June  4,  1856. 

J.  RIVES  CHILDS, 
Lynchburg,  Virginia. 
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The  Gadsden  Treaty.  By  Paul  Neff  Garber.  (Phila¬ 
delphia  :  Press  of  the  University  of  Pennsylvania,  1923. 
Pp.  222.) 

This  thorough  study  of  the  negotiation,  ratification, 
and  aftermath  of  the  Gadsden  Treaty  fills  another  of  the 
gaps  in  that  acute  period  of  American  history  in  the 
years  between  the  Mexican  War  and  the  beginning  of 
the  War  Between  the  States. 

The  Mexican  War  opened  a  veritable  Pandora’s  box 
and  many  issues  and  differences  that  had  heretofore  been 
considered  largely  as  academic  or  local  were  focused  and 
vitalized  and  became  burning  political,  economic,  and 
social  issues.  The  Wilmot  Proviso,  the  Compromise 
measures  of  1860,  the  Kansas-Nebraska  troubles,  the 
Gadsden  Treaty,  the  Bred  Scott  decision,  John  Brown’s 
abortive  attempt  at  insurrection,  as  well  as  other  lesser 
events  all  led  up  to  the  grand  finale  of  secession  in  the 
tragic  winter  of  1860-61.  In  the  years  following  the 
close  of  the  Mexican  War  it  became  increasingly  evident 
to  the  thinking  ones  that  a  trial  of  strength  at  no  distant 
date  was  a  certainty  if  events  continued  in  the  direction 
they  had  started. 

As  matters  turned  out  the  sectional  struggle  took 
place  at  the  only  time  it  could  have  been  brought  about. 
The  focusing  of  the  issues  had  to  await  the  development 
of  the  means  of  transportation  and  communication  be- 
fp^.,public  sentiment  and  opinion  could  be  definitely  con¬ 
ciliated  and  directed.  Had  the  period  of  the  60’s  been 
^ssed  over  without  conflict,  social  and  economic  devel¬ 
opment  and  changes  would  have  proceeded  to  such  an 
extent  that  secession  would  have  been  evident  suicide, 
even  could  it  have  been  possible  to  arouse  sufficient  pub¬ 
lic  enthusiasm  and  support  to  enable  its  consummation. 

It  is  because  Dr.  Garber  views  the  Gadsden  Treaty 
from  the  standpoint  of  the  political  and  economic  his- 
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tory  of  the  United  States  and  Mexico  in  the  period  from 
1848  to  1853  rather  than  as  an  attempt  on  the  part  of 
the  so-called  slavocracy  to  consolidate  and  extend  its 
power  that  this  study  possesses  meaning  and  value. 

The  War  with  Mexico,  on  the  one  hand,  was  the  cul¬ 
mination  of  a  series  of  misunderstandings  on  the  part 
of  both  nations  which  dated  from  the  formation  of  the 
Mexican  republic.  On  the  other,  it  was  the  child  of  the 
unchanging  economic,  political,  and  social  conditions  in 
the  Mexican  republic  that  have  continued  unabated  to 
our  own  time.  The  treaty  concluding  the  war,  “nego¬ 
tiated  by  representatives  of  a  doubtful  Mexican  govern¬ 
ment  and  by  a  discredited  American  commissioner 
(Trist) ,  contained  germs  of  further  discord  between  the 
two  countries.”  (p.  13)  Trist  was  directed  to  procure 
from  Mexico,  “the  entire  valley  of  the  Gila  River,  because 
it  presented  a  favorable  route  for  a  railroad  to  the  Pa¬ 
cific”  (p.  19)  and  because  such  a  railroad  “was  regarded 
as  especially  advantageous  for  the  fulfillment  of  the 
treaty  stipulations  with  Mexico.”  (p.  21)  This  desired 
territory  was  not  provided  for  and  “The  boundary  line 
was  undetermined  because  the  Mexican  Commissioner 
would  not  accept  new  proposals”  (p.  23)  later  made  by 
the  United  States  as  provided  for  in  article  V  of  the 
peace  treaty. 

Artcle  XI,  of  the  peace  treaty,  required  that  the 
United  States  should  provide  for  the  Indians  which  were 
located  in  the  territory  ceded  by  Mexico  and  also  protect 
the  Mexicans  from  the  depredations  of  these  very  Ind¬ 
ians.  This  could  not  be  done  effectively  because  of  the 
large  number  of  Indians,  the  fewness  of  the  troops  avail¬ 
able,  the  length  of  the  border,  and  the  ineffectiveness  of 
the  Mexican  government.  Another  issue  was  that  in  con¬ 
nection  with  the  granting  to  the  United  States  of  a  route 
over  the  Isthmus  of  Tehuantepec.  We  thus  have  as  the 
antecedents  of  the  Gadsden  Treaty,  three  major  issues, 
(1)  The  boundary  dispute  with  its  appendage,  the  trans- 
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continental  railroad  matter;  (2)  the  issue  arising  from 
the  Indian  depredations  into  Mexico;  (3)  the  isthmian 
question.  In  addition,  there  were  other  minor  differ¬ 
ences,  but  they  were  insignificant  in  comparison. 

In  order  to  avoid  conflict  on  the  frontier  and  to  ad¬ 
just  all  the  issues  with  Mexico,  the  new  Pierce  adminis¬ 
tration,  which  at  once  developed  “a  vigorous  foreign 
policy,”  (p.  68)  decided  to  make  another  treaty  with 
Mexico.  As  its  representative  it  chose  James  Gadsden 
of  South  Carolina,  “a  typical  Southerner  of  the  ante¬ 
bellum  days”  vp.  74-82),  who,  like  Calhoun,  had  been 
“opposed  to  any  large  acquisitions  of  Mexican  territory 
by  the  United  States”  desiring  “no  acquisition  .  .  simply 
for  American  expansion.”  To  secure  a  natural  boundary 
and  a  line  that  would  guarantee  a  Southern  railroad 
route,  was  the  basis  for  his  attempts  to  purchase  a  large 
amount  of  Mexican  territory,  (p.  81)  Gadsden  was  also 
to  secure  for  the  United  States  a  release  from  Article 
XI  of  the  peace  treaty  at  Guadalupe  Hidalgo  and  a  settle¬ 
ment  of  all  claims  between  the  two  nations,  in  consider¬ 
ation  for  which  “the  United  States  would  pay  a  liberal 
sum.”  (p.  85)  Negotiations  were  begun  August  17, 
1853,  and  the  treaty  was  signed  on  December  30,  1853. 

Due  to  the  usual  duplicity  and  greed  of  Mexican  dip¬ 
lomats  of  the  period  and  to  the  activities  of  British  and 
French  interests  Gadsden  did  not  secure  the  sort  of  a 
treaty  that  was  desired  or  expected  by  the  Pierce  admin¬ 
istration  which  it  now  had  to  face  for  ratification.  Santa 
Anna,  the  Mexican  President,  “was  forced  to  make  a 
treaty”  in  order  to  maintain  his  rule.  He  needed  money 
badly,  but  in  spite  of  his  need  he  was  able  to  write  a 
treaty  “which  gave  the  United  States  only  enough  terri¬ 
tory  for  a  railroad  route.”  (p.  101)  Gadsden,  however, 
notwithstanding  the  opposition  of  a  hostile  government, 
outside  influences,  and  constant  opposition,  was  able  to 
secure  a  treaty  that  was  at  least  favorable  to  both  na- 
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tions.  The  major  points  at  issue  were  definitely  settled. 

(p.  108) 

Public  sentiment,  generally,  approved  the  treaty,  but 
as  the  Kansas-Nebraska  bill  was  then  before  the  country 
it  was  natural  that  the  treaty  should  be  denounced  by 
Northern  men  as  another  scheme  for  the  increase  of  the 
slave  power,  (pp.  114,  118,  133)  Jefferson  Davis  was 
accused  of  being  “the  master  hand  behind  the  whole  ne¬ 
gotiation.”  (p.  112)  The  treaty  languished  in  the  Sen¬ 
ate  and  only  “a  shadow  of  the  treaty  negotiated  by 
Gadsden  was  ratified.”  (pp.  131,  134) 

Gadsden,  disgusted  at  the  manner  in  which  the  Sen¬ 
ate  had  altered  his  treaty,  returned  to  Mexico  with  the 
hope  that  it  would  be  rejected.  But  Santa  Anna  was  in 
no  position  to  approve  or  urge  such  action.  Always  his 
needs  for  money  were  paramount  to  the  good  of  his  coun¬ 
try  and  the  welfare  of  his  people.  The  treaty  was  again 
approved  and  returned  and  signed  by  President  Pierce 
on  June  29,  1854. 

Though  the  Gadsden  treaty  settled  the  major  issues 
pending  between  the  two  countries  it  did  not  settle  all 
differences  and  it  did  not  bring  about  the  desired  har¬ 
mony.  It  provided  for  a  new  boundary  line,  but  this 
was  not  located  until  1856 ;  it  provided  for  the  settlement 
of  claims  due  to  Indian  depredations,  but  this  was  not 
fully  accomplished  until  1868 ;  it  provided  for  a  total  cash 
payment  of  ten  million  dollars,  which  was  completed  in 
1855. 

A  study  of  this  treaty  furnishes  a  picture  of  political 
and  economic  conditions  in  Mexico  that,  with  dates 
changed,  might  equally  apply  to  the  Mexico  of  our  own 
time.  American  and  British  speculations  and  filibuster- 
ers  and  the  greed  and  duplicity  of  Mexican  officials  all 
acted  to  make  Gadsden’s  task  a  difficult  one.  It  was 
only  because  of  the  great  need  of  Santa  Anna  for  money 
and  the  fear  of  another  war  with  the  United  States  that 
the  treaty  was  negotiated  successfully. 
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The  conditions  following  ratification  of  Gadsden’s 
treaty  certainly  offered  opportunity  for  yet  another 
treaty,  which  would  necessarily  have  involved  the  ces¬ 
sion  of  more  Mexican  territory.  But  by  this  time  the 
sectional  struggle  had  pushed  all  other  matters  into  the 
background.  The  administration  saw  the  futility  of  try¬ 
ing  to  divert  public  interest  and  after  ratification  little 
attention  was  given  to  Mexican  affairs,  (p.  181)  One 
of  the  probable  results  of  another  treaty  would  have  been 
the  acquisition  of  territory  at  the  head  of  the  Gulf  of 
California,  affording  an  easy  outlet  to  goods  and  produce 
from  what  are  now  Arizona  and  New  Mexico  and  from 
southern  California.  Gadsden  thought  it  was  only  “in¬ 
sane”  filibustering  expeditions  that  prevented  this  acqui¬ 
sition  in  1854.  (p.  98)  The  California  Senators  re¬ 

quired  inclusion  of  this  territory  as  the  price  for  their 
votes  in  favor  of  the  treaty,  (p.  126)  Such  acquisition, 
however,  is  coming  to  be  one  of  the  evident  probabilities 
of  the  not  distant  future. 

Gadsden’s  treaty  was  only  one  of  the  evidences  of  the 
general  tendency  toward  expansion  which  particularly 
characterized  the  American  people  in  the  period  from 
1840  to  1860.  This  expansionist  policy  “was  directed  not 
alone  toward  the  South,  but  extended  in  all  directions.” 
(p.  182)  The  treaty  was  in  large  measure  a  product  of 
the  spirit  of  the  age  and  though  it  is  not  evident,  as  has 
been  claimed,  that  it  had  any  direct  connection  with  the 
expansion  of  the  institution  of  slavery,  opposition  to  slav¬ 
ery  in  the  United  States  almost  defeated  its  ratification, 
(pp.  182,  185)  For  the  United  States,  the  purchase  of 
the  area  acquired  proved  to  be  “a  great  bargain.”  Its 
economic  and  social  possibilities  are  only  just  beginning 
to  be  recognized. 

The  study  under  review  has  been  well  and  carefully 
done.  It  is  fully  and  completely  documented,  the  princi¬ 
pal  sources  being  the  State  Department  dispatches  for 
the  negotiation  of  the  treaty  and  the  Congressional  Doc- 
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uments  for  the  ratification  proceedings.  The  Marcy 
Papers  in  the  Library  of  Congress  are  extensively  used 
as  are  contemporary  newspapers.  There  is  enough  bio¬ 
graphical  data  on  Gadsden  to  indicate  his  personality 
and  qualifications,  (p.  74-82).  There  is  a  very  com¬ 
plete  bibliography  of  twenty  pages  which  seems  to  in¬ 
clude  all  of  the  available  material  relating  to  the  subject. 
There  is  an  index.  THOMAS  ROBSON  HAY. 

The  American  States  During  and  After  the  Revolu¬ 
tion,  1775-1789.  By  Allan  Nevins.  (New  York:  The 
Macmillan  Company,  1924.  Pp.  xx,  728.  $4.00.) 

This  book  fills  a  need  that  has  long  been  felt.  The 
original  thirteen  British  colonies  on  the  mainland  of 
North  America  have  been  treated  separately  up  to  the 
time  the  Revolution  came  when  they  ceased  to  be  colonies 
any  longer,  and  then,  their  separate  treatment  has  ended. 
The  story  has  been  continued  in  continental  congresses 
and  military  campaigns  and  in  land  problems  and  money 
problems;  the  States’  individual  development  has  been 
lost  in  the  union  that  grew  up.  Mr.  Nevin  has  attempted 
to  describe  their  development  as  separate  states  on  down 
to  the  inauguration  of  Washington,  and  he  promises  an¬ 
other  volume  covering  the  period  from  1789  to  1815.  It 
is  to  be  hoped  that  he  will  do  as  well  in  his  next  volume 
as  he  has  done  in  the  present  one. 

The  author  shows  that  the  states  developed  orderly 
out  of  the  colonies,  making  little  violent  departure  from 
colonial  usage.  This  he  brings  out  in  his  first  four  chap¬ 
ters.  He  then  takes  up  the  constitutions  in  operation 
and  their  revision;  the  political  development  in  the  New 
England  States,  in  the  Middle  States,  in  the  Upper  South, 
and  in  the  Lower  South ;  the  progress  in  liberalism  and 
humanity;  monetary  affairs;  quarrels  and  friendships; 
the  relations  of  the  states  with  Congress;  and  the  urge 
that  was  beginning  to  send  people  to  the  westward  to 
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bring  in  a  brood  of  new  states  sufficient  in  numbers  and 
power  to  swallow  up  the  original  thirteen. 

Due  to  the  content  of  such  a  book  as  this,  the  move¬ 
ment  forward  is  likely  to  be  slow  and  the  development 
of  an  easy  style  made  difficult.  The  author  recognizes 
the  fact  that  his  subject  required  that  he  take  up  thirteen 
separate  subjects  and  carry  them  forward,  generally  one 
at  a  time — that  it  is  not  so  much  a  selection  of  certain 
related  happenings  and  developments  that  tend  to  make 
one  continuous  narrative,  as  an  exhaustion  of  the  facts 
worth  recording  in  the  story  of  the  separate  states.  How¬ 
ever,  the  author  has  made  good  use  of  his  opportunities 
to  secure  unity  by  grouping  his  separate  discussions 
around  such  points  as  progress  in  liberalism  and  human¬ 
ity,  financial  affairs,  and  the  relations  of  the  states  to 
Congress. 

As  is  to  be  expected  of  the  author  of  such  a  book,  he 
has  gone  to  the  best  monographs  that  have  appeared  on 
the  various  states  and  subjects  relating  to  them  and  has 
made  good  use  of  them.  There  are  also  frequent  signs 
in  the  footnotes  of  the  use  of  the  sources.  A  bibliography 
arranged  according  to  chapters  is  attached,  and  there  is 
also  an  index.  The  general  make-up  of  the  book  is  pleas¬ 
ing,  with  the  exception  of  the  type  used  for  quoted  mat¬ 
ter  which  is  of  the  same  size  as  the  type  used  in  the  foot¬ 
notes,  and  at  places  where  the  juxtaposition  is  close  it 
greatly  offends  the  eye.  E.  M.  C. 

The  Romance  of  Forgotten  Tovms.  By  John  T.  Paris. 
(New  York:  Harper  &  Brothers,  1924.  Pp.  xvi,  335. 
$6.00.) 

This  book  gives  a  fleeting  glance  into  many  out-of- 
the-way  nooks  of  American  history.  Many  towns  were 
born  out  of  the  exuberance  of  spirit  of  the  early  pioneers, 
and  having  nothing  more  substantial  to  live  on,  promptly 
died  an  inevitable  death.  The  immediate  forces  which 
precipitated  many  a  town  into  existence  and  likewise  dis- 
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solved  it  into  nothingness  again  were  numerous  and 
varied.  Jamestown  just  happened  into  existence;  Fred¬ 
erica,  Georgia,  was  built  by  Oglethorpe  to  dam  back  the 
Spaniards;  Boonesborough  was  erected  as  a  bulwark 
against  the  Indians ;  Kaskaskia  was  the  seat  of  an  early 
French  settlement;  New  Smyrna,  Florida,  and  Old  Galli- 
polis,  Ohio,  were  settled  by  the  dupes  of  speculators; 
Asylum,  Pennsylvania,  and  Demopolis,  Alabama,  were 
set  up  by  foreign  refugees  come  to  America;  New  Har¬ 
mony,  Indiana,  was  an  experiment  in  social  organiza¬ 
tion,  while  Nauvoo  and  Beaver  Island  were  the  seats  of 
new  and  strange  religions;  New  Salem,  Illinois,  was  a 
river  town;  Westport,  Missouri,  was  the  jumping-off 
place  for  the  West;  Rough  and  Ready,  California,  was 
a  booming  mining  city;  Pithole  City,  Pennsylvania,  was 
an  oil  town ;  and  Leetonia  in  the  same  state  was  a  lumber 
town. 

The  forces  which  brought  towns  into  existence  gen¬ 
erally  suggest  the  causes  which  led  to  their  decadence. 
Wars  ended;  the  frontier  moved  westward;  the  United 
States  extended  its  civilization  over  foreign  towns;  the 
blind  finally  came  to  see;  foreign  fugitives  found  little 
to  hold  themselves  to  their  chosen  asylums;  new  social 
schemes  failed  to  last;  outraged  citizens  drove  the  wor¬ 
shipers  of  strange  gods  into  the  wilderness;  railroads 
failed  to  take  in  river  towns ;  the  West  became  more  like 
the  East;  gold  and  silver  mines  ran  dry;  oil  ceased  to 
flow ;  and  the  last  tree  was  felled. 

The  author  makes  no  pretence  at  including  all  the 
dead  and  forgotten  towns  in  America;  it  would  require 
a  catalogue  instead  of  a  readable  book  to  do  this.  Twenty 
states  are  honored  with  places  in  the  list  of  those  regions 
which  have  contributed  dead  towns  to  the  history  of  our 
country.  The  style  of  the  book  is  pleasing  and  interest¬ 
ing,  and  a  certain  romance  attaches  to  the  varied  ac¬ 
counts. 
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The  author  is  for  the  most  part  correct  in  his  his¬ 
tory;  although  there  is  the  danger  of  sacrificing  accuracy 
in  order  to  add  interest  and  imbellish  the  tale.  The 
myth  of  how  Marcus  Whitman  saved  Oregon  is  related 
in  all  its  pristine  vigor ;  perhaps,  because  it  makes  a  bet¬ 
ter  romance  than  the  truth,  or  it  may  be  because  the 
author  had  never  looked  far  enough  in  his  historical  in¬ 
vestigations  to  find  Professor  Bourne’s  essay  shattering 
the  myth. 

The  book  is  attractive  in  its  make-up;  it  has  a  large 
number  of  beautiful  illustrations;  it  also  has  a  usable 
index.  E.  M.  C. 


